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A DIGEST OF BANKING DECISIONS. 


The banker, more than any other professional or business man, 
has need of a ready source of information as to the laws, which regu- 
late his daily transactions. The operations of the average bank are 
widely diversified. Most people settle their obligations through the 
medium of the bank by means of checks. Business men finance their 
sales and their purchases through their banks. Practically every busi- 
ness transaction, at some point in its progress, comes to the bank. 
Bills of exchange, promissory notes, mortgages of real estate and per- 
sonalty, certificates of deposit, bills of lading, collateral securities, 
bonds, stocks and, in fact, every known form of commercial in- 
strument pass into the banks every day. Banks receive deposits 
of many different kinds, such as special and general deposits, 
joint and trust deposits, deposits in escrow and so on. And these de- 
posits come from various sources, such as corporations, municipalities, 
trustees, etc. And now most trust companies and many other banks 
are acting as executors, guardians, trustees and administrators and 
they deal in matters pertaining to probate and in many forms of ac- 
countings. 

The Banking Law Journal is preparing and will shortly be ready 
to distribute a book adapted to meet the needs of the banker in this 
regard. It is a digest of banking decisions and will be known as the 
Banking Law Journal Digest (Second Edition). 

The Journal was established in 1889 and for the past thirty years 
it has been publishing the important decisions having to do with the 
law of banking and negotiable instruments, as they were handed down 
by the different State and Federal courts. The digest will include 
all of these decisions down to date and all told there are approximately 
five thousand of them. 

The arrangement of the Digest is designed to enable the banker 
to find quickly the decisions bearing on any point which may arise. 
Each digest recites briefly the facts and gives the principle of law 
involved. The digests are arranged under some 150 mainheadings 
and these mainheadings are placed in alphabetical order. The first 
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is “Acceptances,” and then come “Accommodation Paper,” “Acknowl- 
edgments,” “Agents,” “Altered Paper” and along through the alpha- 
bet to “Usury,” “Warehouse Receipts” and “Wills.” 

The decisions under each mainheading are divided under appro- 
priate section headings. The fact that there are some eight hundred 
of these section headings indicates the scope of the book and its use- 
fulness to the banker. 

In 1912 the Journal published a digest of the decisions which ap- 
peared in the issues of the Journal from 1900 to 1912. This book 
found a wide sale and many thousand copies of it were sent out. We 
wish particularly to call the attention of the purchasers of the original 
book to the new second edition, which will be two and one-half times 
as large and will be of correspondingly greater utility. 

The new Digest will sell at five dollars per copy and orders may be 
sent in now. 





FEESEEEEESS 


CHECK FRAUDULENTLY FILLED OUT BY BOOKKEEPER 
AND CASHED. 





The rule which makes a bank liable to its depositor in cases where 
it pays checks drawn by him, which at the time of payment bear 
forged indorsements, is strictly enforced. Banks are frequently held 
liable in instances of this kind where any fair-minded person would 

' say that the loss was due to carelessness on the part of the de- 
positor. It is refreshing to occasionally find a case where a check 
has been paid on a forged indorsement and where, because of neg- 
ligence on the part of the drawer, the court refuses to hold the bank 

responsible. , 

Edelen v. Oakland Bank for Savings, recently decided by the 

Supreme Court of California, is a case of this kind. The opinion of 

f 


the court will be found in full among the legal decisions in this issue. 
It appeared that the plaintiff kept a checking account in the de- 
fendant bank. He had in his employ a trusted bookkeeper by the 
name of Mrs. Simpson. It was his practice to sign checks in blank 
and deliver them to Mrs. Simpson to be filled out by her and used 
in the conduct of his business as occasion required. 
When Mrs. Simpson left the plaintiff’s employment she retained 
one of the blank checks, which she filled out for the sum of $600. 
Her son indorsed the check with the name which she had written in 
| as payee, and collected it through another bank. When the plaintiff 
discovered what had happened he brought suit against the bank 
for the amount of the check and, as stated, it was held that he could 
mot recover. 
This check was paid on a forged indorsement, and it is possible to 
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find instances wherein the drawer has been fully as careless and neg- 
ligent as was the plaintiff in this instance, and yet in those cases 
the courts have rigorously applied the rule concerning the payment 
of checks upon forged indorsements and held the bank to be respon- 
sible. In the case under discussion the court simply says that the 
plaintiff’s own negligence was approximate cause of his loss, and 
holds that the plaintiff has therefore not the right to throw the 
burden of the loss upon the bank. There are many bank depositors 
who constantly allow frauds of this character to be perpetrated by 
some trusted employe. Ordinarily the depositor can let the bank 
do the worrying, because if any of his money is drawn out on forged 
indorsement the courts will, as a general rule, not permit the bank 
to charge the amount against his deposit. The above case is some- 
what of an exception, and it is to be regretted that it cannot be 
brought to the attention of every bank depositor, particularly those 
who make a practice of signing checks in blank and turning them 
over to someone else to be filled out. 


Rete beet 


LEGAL RESPONSIBILITY AS RESULT OF LOAN MADE FOR 
PURPOSE OF FOOLING BANK EXAMINER. 


When a bank is in a precarious financial condition and the bank 
examiner insists upon immediate improvement, the person who assists 
in creating a false impression of improvement, for the purpose of 
satisfying the bank examiner and keeping him quiet, assumes a very 
serious risk. He may find that, though he intended to incur no 
liability, he has incurred a liability and can be compelled to make 
good on it. This is what happened in the case of Feliciana Bank 
& Trust Company v. City Bank & Trust Company, a recent Louisiana 
decision. The court’s opinion is published on a subsequent page of 
this issue. 

The Feliciana Bank in April, 1913, was “in a desperate condition,” 
and had “practically exhausted its credit.” The bank examiner 
became aware of the bank’s condition and insisted that it should im- 
mediately rehabilitate its reserve. 

The president of the defendant bank who, by reason of the fact 
that he was a shareholder in the Feliciana Bank, had a personal 
interest in the welfare of the latter institution, and who was aware 
of the condition of its affairs, arranged to make a loan in such form 
that the impaired capital of the Feliciana Bank would appear to have 
been made good. 

When the matter was referred to the president of the Feliciana 
Bank, who was also its attorney, he insisted that any loan made by 
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the defendant bank to the Feliciana Bank should be according to 
the banking law, subject to check, and free from restraint of the 
defendant bank. The negotiations were carried out by the cashier of 
the Feliciana Bank and the president of the defendant bank. And 
the court states that they “undertook to satisfy and quiet the bank 
examiner without really putting up any money or subjecting any 
indorser to any risk or responsibility whatever, and without letting 
the president of the Feliciana Bank know the details of the transac- 
tion.” 

A note for $25,000 was signed by the Feliciana bank and indorsed 
by its president and cashier of the bank and by three other indi- 
viduals. This note was payable to the order of the defendant bank 
on demand and provided that “at the option of the payee this 
note can be charged to our account.” The sum of $25,000 was cred- 
ited to the Feliciana Bank on the books of the defendant bank and 
the bank examiner was notified that the impaired capital of the for- 
mer bank had been made good, whereupon the examiner congratu- 
lated the cashier. 

During the course of the negotiations the defendant’s president 
had written to the cashier of the Feliciana Bank stating that the 
proceeds of the note would be credited to the Feliciana’s account and 
would be subject to check “technically.” At the trial the cashier 
of the Feliciana testified that he did not know just what was meant 
by the proceeds being subject to check “technically.” He stated 
that the expression was a mystery to him, and apparently he had 
not investigated the mystery. The court offers the explanation 
that “technically” subject to check means that the funds are subject 
to check, but that the check will not be honored. An arrangement 
of this sort, the court decided, is not in accord with the provisions 
of the banking law for making good an impaired capital. 

Subsequently the Feliciana Bank failed. At the time of the failure 
no part of the deposit had ever been drawn or used. And promptly 
upon the failure the City Bank charged the note against the deposit 
and, after cancelling the note, forwarded it to the liquidator. 

In this action, which was brought by the liquidator of the Feliciana 
Bank, the court decided that, for the purposes of its decision, the 
deposit must be regarded as being just what the president of the 
defendant bank pretended it was, “an absolute, unconditional, bona 
fide checking account.” It was contrary to: public policy for the 
officers of the Feliciana Bank to authorize the defendant, as one of 
the bank’s creditors, to pay itself out of the bank’s reserve fund to 
the prejudice of all other creditors in the event of a failure of the 
bank. It was held that the $25,000 was recoverable by the liquidator. 
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THE DANGER IN CASHING CHECKS FOR AGENTS 


The risk which a bank assumes in obliging a person by cashing 
for him checks payable to his employer is brought out in the case 
of Schaap v. State National Bank of Texarkana, an Arkansas de- 
cision, which may be found herein on a subsequent page. 

The plaintiff in the case, John Schaap, was the owner of a whole- 
sale drug business which he conducted at Fort Smith, Arkansas. 
He had in his employ a traveling salesman by the name of E. H. 
Slates. Among the duties intrusted to Slates was the collection of 
past due accounts from customers. A number of checks, aggregat- 
ing more than $3,000, which the salesman received in the course of 
his employment, never came to the hands of the plaintiff. Instead 
of turning them over to the plaintiff, as he should have done, the 
salesman indorsed the checks with the plaintiff’s name, adding there- 
to “Per E. H. Slates.” Some of these checks the salesman cashed 
at the counter of the defendant bank. Other checks he cashed at other 
banks and these banks forwarded them to the defendant bank for 
collection. Whether the defendant bank raised any question as to 
the salesman’s authority to indorse his employer’s checks in this 
manner, or whether the salesman recited some plausible story to the 
bank officials, does not appear. The opinion merely sets forth that 
the defendant either cashed the checks or collected them for other 
banks which had previously cashed them, 

In the course of time the plaintiff discovered what his salesman 
had been doing, and the salesman promptly left the country. The 
plaintiff then commenced an action against the defendant bank for 
the amount of the checks which had passed through the defendant’s 
hands in the manner described. 

The court held, in the first place, that, under Section 21 of the 
Negotiable Instruments Act, the defendant bank was put upon notice 
as to the salesman’s authority to indorse checks payable to his em- 
ployer. 

This Section of Negotiable Instruments Act, which is not quoted 
by the court in its opinion, reads as follows: 


“A signature by ‘procuration’ operates as notice that the agent has 
but limited authority to sign, and the principal is bound only in case 
the agent in so signing acted within the actual limits of his au- 
thority.” 


The court then held that the mere fact that the salesman was 
authorized to make collections in the form of checks did not in any 
way constitute authority to indorse the checks. 

And finally the court held that the defendant bank was liable to 
the plaintiff for the amount sued for. 

This case does not decide any novel proposition of law. The 
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same situation has arisen in any number of cases and the inevitable 
result is that the bank is held liable. The theory of these cases is 
that the purchaser of a check bearing a forged indorsement obtains 
no title to the check. ’ 

The rule here applied is one of the rules of law having to do with 
bank checks, of which banks have little just cause for complaint. 
In every such case the bank should take warning from the very 
nature of the transaction. The natural thing for an agent to do 
with checks which he receives, payable to his employer, is to turn 
them over to the employer or to deposit them in an account stand- 
ing in his name as agent. It is certainly out of the ordinary course 
of business for a collector to peddle such checks around among 
different banks and get them cashed. And, if it turns out that the 
agent was engaged in fraudulently appropriating the money of his 
employer, the bank is not in a position to say that it was not put 
upon notice or that it had no opportunity to protect itself. 


SEEEEES EHH 


WRONGFUL TRANSFER OF PROPERTY COVERED BY 
CHATTEL MORTGAGE. 


In Nebraska there is a statute, passed in 1913, which makes it a 
felony for the mortgagor of personal property to sell or dispose of 
any part of it “to any person or body corporate” without the consent 
of the mortgagee. 

A question recently arose as to whether a person who mortgaged 
an automobile and then sold it to a partnership could be subjected 
to the penalties imposed by this statute. It was held that a part- 
nership is a “person or body corporate” within the meaning of the 
statute, and that the party who thus wrongfully sold the automobile 
to the partnership was subject to its penalties. The case in which 
this question came up is State v. Stapel, a Nebraska decision which 
may be found among the legal decisions published in this issue. 

The defendant argued that under the rule requiring a strict con- 
struction of criminal statutes, this statute should be construed to 
provide a penalty for those cases only in which there had been a 
wrongful transfer of mortgaged property to'an individual or to a 
corporation. But the court held that while criminal statutes must 
be strictly construed it is not proper to give them strained or un- 
natural construction. “They should be so construed,” said the court, 
“as to give effect to the plain meaning of the words employed, and, 
where they are of doubtful meaning, the court should adopt the 
sense that best harmonizes with the context and the apparent policy 
and objects of the Legislature. Within the contemplation of the 
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statute, the sale or transfer of the property was a sale or transfer 
to several persons jointly. It follows that the ruling of the trial 
court was erroneous.” 


$446464464660 


MISAPPROPRIATION BY AGENT AUTHORIZED TO 
INDORSE—COLLECTING BANK NOT LIABLE. 


It is a decidedly dangerous practice for any bank to permit a de- 
positor to deposit to his individual credit checks which are payable 
to a corporation, and which are indorsed by the depositor as an 
officer of the corporation. 

Of course, every transaction of this character is not a dishonest 
one. Nevertheless this is a method frequently adopted by persons 
who are bent on defrauding their employers of what belongs to 
them. And it often happens, as a result of the strict rules of law 
enforceable against collecting banks, that the corporation is able to 
make good its loss in an action against the bank. 

In a general way it might be said that the bank’s liability depends 
upon the character of the agent’s authority. If he is authorized to 
indorse checks payable to the corporation, in blank, and deposit them 
to the credit of the corporation, the fact that he diverts the checks 
by depositing them to his individual credit will not render the bank 
liable where it appears that the bank acted in good faith. But there 
are cases where the agent’s authority is merely to indorse in a par- 
ticular form as “for deposit to the credit of” the corporation. And 
there are cases where the agent has no authority whatever to indorse. 
The trouble is, the bank never finds out just what the agent’s au- 
thority is until after the transaction is completed and the loss has 
occurréd. In the meantime the bank is taking the risk that it may 
be called upon to pay. 

In this issue we publish the decision of the U. S. Circuit Court of Ap- 
peals in the case of Santa Marina Company v. Canadian Bank of Com- 
merce. In this case the secretary of the plaintiff corporation was 
authorized to indorse checks payable to the corporation, in blank, 
and he was supposed to deposit them to the credit of the corpora- 
tion in its bank. He indorsed a number of checks, aggregating nearly 
$7,000, but instead of depositing them in the corporation’s bank he 
deposited them in the defendant bank to his individual credit. After 
he had made off with the proceeds, and the fraud was discovered, 
the corporation brought this action against the defendant. It was 
held that inasmuch as the indorsement itself was authorized, and 
the defendant bank received the checks in good faith, it was not 
liable to the corporation. 

It appeared, however, with reference to a few of the checks, that 
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they had been deposited at a time when the secretary was indebted 
to the defendant bank. The defendant collected these checks and 
applied the proceeds to the satisfaction of its debt against the sec- 
retary. For the amount of these checks the defendant was held 
liable. It could tell by looking at the checks that they were pre- 
sumably the property of the corporation, and it knew, or may be 
legally assumed to have known, that it had no right to accept the 
corporation’s money in payment of the secretary’s debt. 

Cases of this kind are not at all infrequent. Sometimes the bank 
is held liable and sometimes not. As stated above, it depends upon 
the nature of the agent’s authority and the good faith exercised by 
the bank. Undoubtedly the best way to avoid litigation and pos- 
sible loss in a situation like this is to refuse to permit a corporate 
official to deposit checks payable to the corporation in his individual 
account, unless the bank has investigated and knows that the trans- 
action is entirely regular. 


Pee 


TAXATION OF NATIONAL BANK AS SHAREHOLDER. 


The extent to which the states may tax national banks and their 
shares of stock is fixed by section 5219 of the United States Revised 
Statutes. 

This statute has recently been construed by the Supreme Court of 
the United States in respect to its application to national banks own- 
ing stock in other banks. The decision is Bank of California v. Rich- 
ardson and both the prevailing and dissenting opinions may be found 
among the legal decisions in this issue. 

In the prevailing opinion, written by Chief Justice White, four 
propositions, that should be of interest to national banks owning stock 
in other banks, are laid down, as follows: 

A national bank, which owns shares in another national bank, may 
be taxed on such shares by the state in which it is located. 

In computing the value of the stock of the former bank, for the 
purpose of assessing its stockholders, the shares which it holds in the 
latter bank may not be included as ani asset. 

A national bank, which owns shares of stock in a state bank, may 
not be taxed on such shares by a state. 

In computing the value of the stock of such national bank for the 
purpose of assessing its shareholders, the value of the stock which it 
holds in the state bank may be included as an asset. 


my 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


CHECK DRAWN AGAINST NO FUNDS. 


Mulroney Manufacturing Company v. Weeks, Supreme Court of Iowa, March 14th, 
1919. 171 N. W. Bep. 36. 


The plaintiff sold goods to a customer but refused to deliver 
them until the customer would make a payment to apply on a 
bill already owing to plaintiff. The customer gave the plaintiff 
his check for part of his indebtedness, and the goods which he 
had bought were thereupon delivered to him. Thereafter the 
customer became a bankrupt and absconded. It was held that 
the plaintiff, having made prompt demand for his goods, and 
the goods still being in the original boxes unopened, the plain- 
tiff was entitled to recover them from the trustee of the bank- 
rupt estate. 


Appeal from District Court, Wright County; H. E. Fry, Judge. 

Action of replevin against the defendant Weeks and his successors 
in title to recover back property obtained by Weeks from the plain- 
tiff by false and fraudulent representation. There was a trial to a 
jury and a verdict for the plaintiff. The defendant appeals. Affirmed. 

Kenyon, Kelleher & Hanson, of Ft. Dodge, for appellant. 

P. F, Nugent, of Ft. Dodge, and Sylvester Flynn, of Eagle Grove, 
for appellee. . 

EVANS, J. The ultimate defendant, Woodward, is a trustee in 
bankruptcy, who is entitled as such to the possession of the estate of 
the defendant Weeks as a bankrupt. Weeks was a merchant operat- 
ing stores in the small towns of Holmes and Hardy, each a few 
miles distant from Ft. Dodge. The plaintiff was a manufacturing 
concern located at Ft. Dodge and engaged in selling its product to 








NWOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 60. 
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retail dealers. It had dealt with Weeks for two or three years. In 
July, 1916, Weeks placed an order for goods to the value of $802.70. 
He was at that time already indebted to the plaintiff in the sum of 
over $600. The plaintiff boxed the goods ordered in July, but refused 
to part with the same until Weeks should make a substantial pay- 
ment upon the existing indebtedness. On September 28, 1916, Weeks, 
desiring to obtain the goods ordered in July, delivered to the plain- 
tiff his check for $223.47 to apply on the past-due account. The 
plaintiff, relying upon the check as being good for the amount, de- 
livered the July order. The check was delivered by Weeks to a trav- 
eling agent of the plaintiff, who sent the same by mail to the plain- 
tiff, and the plaintiff sent the same by mail to the Bank of Holmes, 
upon which it was drawn, and where it went to protest. There had 
been no funds there to meet such check on the date thereof or on 
any later date. Weeks made an assignment for the benefit of his 
creditors and absconded. Later a petition in bankruptcy was filed, 
and the estate is now in the bankruptcy court. The claims allowed 
against it amount to more than $25,000, and the total assets are a 
little more than $3,000. The foregoing are the salient facts in the 
case. 

The first ground upon which the plaintiff has predicated its claim, 
as we have set forth above, is sustained by the undisputed record. 
Weeks was insolvent. He presented a false check knowing it to be 
false. He obtained thereby the possession of the goods in contro- 
versy. The delivery of the check was a representation that it was 
good and would be paid on presentation. In obtaining possession 
of the goods thereby, Weeks became guilty of the crime of cheating 
by false pretenses. State v. Foxton, 166 Iowa, 181, 147 N. W. 347, 
52 L. R. A. (N. S.) 919, Ann. Cas. 1916E, 727. The reliance of the 
plaintiff upon the check is also proven without dispute. We think 
it clear, therefore, that the plaintiff was entitled to a directed verdict, 
though it did not ask for one. Having obtained its verdict from 
the jury, it may defend the same on the same grounds upon which 
it might have demanded a directed verdict. The fact that it was en- 
titled to a directed verdict renders jurors as to other issues nonprej- 
udicial. 

We do not overlook that the defendant pleaded the negligence of 
the plaintiff in not discovering the insolvency. We think this con- 
tention has no support in the record. If it did and if it were found 
that the plaintiff ought to have known of the insolvent condition of 
Weeks, the plaintiff still had a right to rely upon the genuineness 
of the check, and that Weeks had the funds on deposit at the bank 
to meet the same. It is also urged by the appellant that there was 
no notice of recission given to Weeks or to his assignee or trustee. 
There was an immediate demand for the possession of the goods. It 
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was made upon Worra, the assignee and former employee of Weeks. 
Weeks had absconded. The demand was a sufficient election to 
rescind. The goods were at that time in their original boxes, un- 
opened, and were in such condition when taken on the writ of re- 
plevin, We think the plaintiff was clearly entitled to retake the 
goods. The exercise of such right by the plaintiff or the recogni- 
tion of it by the court does not work a preference in violation of the 
provisions of the federal statute, nor is it inimical in any way to the 
federal law. 


LEGAL RESPONSIBILITY AS RESULT OF LOAN 
MADE FOR PURPOSE OF FOOLING BANK 
EXAMINER 


Peliciana Bank & Trust Company v. City Bank & Trust Company of Mobile, Alabama, 
Supreme Court of Louisiana, January 6th, 1919. 80 So. Rep. 600. 


A bank in failing circumstances was told by the bank examiner 
that it would have to rehabilitate its reserve. It {borrowed 
$25,000 from the defendant bank on a demand note. The money 
was placed to the failing bank’s credit but was not to be drawn 
against, and the note provided that the defendant might, at its 
option, charge the note off against the deposit. Later the bor- 
rowing bank failed, and it was held that the liquidator was en- 
titled to recover the $25,000 from the defendant; it was con- 
trary to public policy for the bank to authorize one of its cred- 
itors to pay himself out of the bank’s reserve fund to thé preju- 
dice of other creditors in the event of the failure of the bank. 


Appeal from Twenty-Fourth Judicial District Court, Parish of 
West Feliciana; Charles L. Munson, Judge ad hoc. 

Suit by the State Bank Examiner, as liquidator of the Feliciana 
Bank & Trust Company, against the City Bank & Trust Company of 
Mobile, Ala. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

S. McC. Lawrason, curator ad hoc, of St. Francisville, for appellant. 

T. Jones Cross, of Baton Rouge, for appellee. 

O’NEILL, J. This suit was brought to recover $25,000 deposited 
to the credit of the plaintiff in the defendant bank. The suit was 
filed by the state bank examiner, as liquidator; the plaintiff having 
failed after making the deposit. 

The defendant, domiciled in Mobile, Ala., was brought into court 
by an attachment of its property in the parish of West Feliciana, 
and by service of citation upon a curator ad hoc, 

The deposit sued for was the proceeds of a loan made by the de- 
fendant to the plaintiff bank, on a promissory note signed by the 
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plaintiff, dated the 7th of April, 1913, payable to the defendant, on 
demand, and indorsed, individually, by the president and cashier 
of the plaintiff bank, and by three other individuals, who, we pre- 
sume, were directors of the bank or otherwise interested in its wel- 
fare. The reciprocal debts of equal amount, one represented by the 
note payable on demand and the other represented by the deposit 
subject to check, were yet in existence when the Feliciana Bank 
failed. On the next day the defendant, being informed of the bank’s 
failure, applied the deposit to the payment of the note. 

The district court was of the opinion that the defendant could not 
legally pay or extinguish the debt due to the bank in liquidation with 
a debt due by the insolvent institution. From the judgment in favor of 
the plaintiff, the defendant appeals. 

The loan of $25,000 was made for the purpose of making good the 
impaired capital of the Feliciana bank. The bank was then, as the 
cashier testified, “in a desperate condition—had practically run out 
with all the banks it had borrowed from—and had exhausted its 
credit.” The bank examiner was insisting that the bank should 
immediately rehabilitate its reserve. The president of the City Bank, 
with whom the cashier of the Feliciana Bank alone negotiated for 
the loan, was aware of the financial condition and difficulties of the 
Feliciana Bank when he consented to make the loan. He was much 
concerned, personally and for his bank, in averting a failure of the 
Feliciana Bank. He was one of its organizers, owned 50 shares of 
its stock when he made the loan, and his bank was then carrying a 
loan of $10,000 for the Feliciana Bank. 

When the matter was referred by the cashier to the president 
(who was also the attorney) of the Feliciana Bank, he insisted that 
the deposit of the proceeds of the loan should be, according to the 
banking laws, subject to check and free from restraint of the City 
Bank. The president of the City Bank and the cashier of the Felici- 
ana Bank then undertook to satisfy and quiet the bank examiner, 
without really putting up any money or subjecting any indorser to 
any risk or responsibility whatever, and without letting the president 
of the Feliciana Bank know the details of the transaction. They did 
not willingly admit all that in their testimony, but the proof is posi- 
tive. 

The president of the City Bank, when informed by the cashier of 
the Feliciana Bank of the advice given by the president and at- 
torney (Judge Lawrason) of the Feliciana Bank, wrote the cashier 
on the 5th of April, 1913, as follows, viz.: — 


“I received your letter and I understand, of course, what Judge 
Lawrason means about the reserve being under your control. We 
would credit the proceeds of this note to your account all right and 
it would be on the books subject to your check technically. 
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“IT enclose herewith a note which I want you to use when you 
make this loan, however, and it will not conflict with the judge’s 
ruling in regard to this matter and yet meet in every way with our 
agreement and ideas as to the way in which this would actually work 
out. If you have begun getting the signatures of the indorsers, 
begin over again, and you can get them up Monday and Tuesday and 
send it to me that night, which would comply in every way with the 
conditions demanded by the state bank examiner. 

“You will notice that I have made the rate 6 per cent., but I am 
going to credit you with 3 per cent. on daily balances, which will 
make the rate you are paying only 3 per cent. This I think is as 
liberal as I can be. The note itself must show a 6 per cent. rate is the 
reason I am handling it in this way.” 













On cross-examination, the cashier of the Feliciana Bank said that 
he did not know what was meant by the statement in the letter that 
the deposit would be subject to check “technically.” He said that 
the expression was a mystery to him; that his understanding was 
that the loan would be reduced every month as much as possible, 
without letting the bank’s reserve get out of line; and that the 
deposit of $25,000 in the City Bank was to be kept as a reserve— 
“to be used for that purpose.” Explaining why he had not checked 
against the deposit of $25,000 rather than let the bank fail ultimately, 
he said: 


“We realized that, unless we could raise more money on our paper, 
it would be absolutely ridiculous for us to use up this money and 
then be exactly where we were when Mr. Young (the bank examiner) 
wrote us this letter. * * * If we had drawn on him (the presi- 
dent of the City Bank) for $25,000, he would have concluded that 
the bank was in trouble and wired us.” 
























The form of note which the president of the City Bank furnished 
and insisted upon using, besides having printed in it all other stipu- 
lations, waivers, and renunciations that are usually found in notes 
furnished by banks, bore this typewritten stipulation, viz.: 







“At the option of the payee this note can be charged to our ac- 
count and any balance applied as a payment in whole or in part to 
this note.” 


The president of the City Bank testified: 


“The proceeds of the $25,000 note were credited to the regular ac- 
count of the Feliciana Bank & Trust Company and was an absolute, 
unconditional, bona fide credit, subject only to the provisions on 
the face of the note.” 

Asked whether his bank would have honored the Feliciana Bank’s 


check for $25,000 in due course and without question, he replied: 
















“Not without first communicating with the Feliciana Bank & 
Trust Company. Before paying such check we would have asked 
the Feliciana Bank & Trust Company for payment of their note, 
under the terms stated in the note, and, if not arranged for satisfac- 
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torily, would have refused payment on the check and charged the 
demand note to their account.” 


That explains—if explanation be wanting—what the president of 
the City Bank meant by the mysterious statement that the deposit of 
$25,000 would be subject to the Feliciana Bank’s check “technically ;” 
the fund would be subject to check, but the check would not be hon- 
ored. That is simple enough. But it is not in accord with the pro- 
visions of the banking law for making good an impaired capital. See 
Act No. 179 of 1902, p. 334; Interstate Trust & Banking Co. v. Irwin, 
138 La. 325, 70 South, 313; Kennedy v. Young, State Bank Examiner, 
136 La. 674, 67 South, 547, L. R. A. 1915D, 935. 

We assume that the bank examiner was not informed that the Fe- 
liciana Bank had a debit to offset the credit of $25,000 in the City 
Bank ; because, when the cashier of the Feliciana Bank wrote him that 
the impaired capital of the bank was made good, the examiner con- 
gratulated the cashier. 

for the purpose of this decision, the deposit must be regarded as 
having been what the president of the defendant bank pretended it 
was—“an absolute, unconditional, bona fide checking account.” He 
could not contend, successfully or with good grace, that it was only 
a sham, arranged to defeat the banking law, deceive the bank exam- 
iner, and impose upon innocent patrons of the bank. 

The loan was made on the 7th of April, 1913, and no part of the 
money was ever drawn or used by the borrower. The insolvent bank 
was closed on the 26th of August, that year; the state bank examiner 
was then notified to take charge of and liquidate the bank’s affairs; 
and the president of the City Bank was also notified of the failure. 
It was then too late for the debt due by the City Bank to be extin- 
guished by compensation or set-off against the debt due by the in- 
solvent institution; it was too late for the City Bank to pay or com- 
pensate itself by retaining an asset of the insolvent bank, without the 
consent of its other creditors. 

Article 2215 of the Civil Code provides that compensation cannot 
take place to the prejudice of a third person; and, to illustrate, says 
that a debtor, who has been proceeded against by a third party by 
garnishment or attachment, cannot plead compensation if he after- 
wards becomes a creditor of the one to whom he was in debt. 

Applying those provisions of the Civil Code, in People’s Bank v. 
Mississippi & Lafourche Drainage District, 141 La. 1009, 76 South. 
179, it was said: 


“There is express law upon the subject of the extinguishment of 
debts by compensation, and hence no occasion or authority for resort- 
ing to equity ; but, if it were otherwise, there is no principle of equity 
which entitles a person who is, at once, a depositor in, and a borrower 
from, a bank, to be made whole, in the event of its insolvency, by the 
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plea of compensation, when the other depositors stand to lose the 
entire amounts deposited by them.” 


In the case cited, extinguishment of the two debts by compensation 
did not occur before the bank failed, because payment of the debt of 
the borrower and depositor was not then due. In the case before us 
extinguishment of the reciprocal debts by compensation did not occur 
before the bank failed, because there was an agreement between the 
parties that the deposit should remain—and it is admitted that it did 
remain—as a reserve fund, subject to check. The principle upon 
which the decision in the People’s Bank Case rested is therefore equal- 
ly applicable to this case. 

In Murdock & Williams v. Citizens’ Bank, 23 La. Ann. 113, citing 
several decisions, it was said that, in a confidential contract arising 
from an irregular deposit, compensation could not take place, and the 
depository could not apply the fund on deposit to the payment of a 
debt due by the depositor, without a special mandate from him or a 
course of dealing that would justify such application of the fund. 

The deposit in the case before us was an irregular and confidential 
deposit, for a particular purpose. That seems to be conceded, because 
the plea of compensation is urged only in the alternative—in the event 
that we should hold that the defendant had no right to charge off 
the note after the Feliciana Bank had failed. Appellant relies pri- 
marily upon the special mandate or agreement embodied in the note, 
authorizing the holder to charge it off at any time against the reserve 
fund. The question to be decided is, not whether the defendant might 
have exercised that right legally while the Feliciana Bank was a going 
concern, but whether the officers of the Feliciana Bank could legally 
give authority to one of the bank’s creditors to pay himself with the 
bank’s reserve fund, to the prejudice of all other creditors, in the 
event of a failure of the bank. Our answer is that, to that extent, the 
mandate or agreement was contrary to public policy and was void. 

The defendant, in answer to this suit, pleaded that the bank exam- 
iner was estopped by his having retained the canceled note which the 
defendant had returned to the Feliciana Bank a few days after its 
failure. When the examiner took charge as liquidator, he made 
prompt demand on the City Bank for payment of the deposit. The 
bank replied that the fund had been applied to the payment of the 
note and that the canceled note had been returned. The liquidator 
took no further action in the matter until his attorney advised that 
suit should be brought to recover the deposit. The canceled note 
was then annexed to the petition, filed in June, 1914, and was formally 
tendered as the property of the defendant. The tender, of course, 
was declined in the defendant’s answer. The note was attached in 
this suit, as property of the defendant, together with property admitted 
to belong to defendant. 
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The liquidator’s failure to offer promptly to return the canceled 
note cannot be considered a ratification of its payment with the bank’s 
reserve fund. He was acting cautiously and on advice of counsel. 
He had no authority to ratify—and did not pretend to ratify—an il- 
legal extinguishment of a debt due to the insolvent bank. His silence 
in the matter did not prejudice the defendant in any way. There is 
therefore no merit in the plea of estoppel. 

The judgment appealed from is affirmed. 


MISAPPROPRIATION BY AGENT AUTHORIZED TO 
INDORSE—COLLECTING BANK NOT LIABLE. 


Santa Marina Company v. Canadian Bank of Commerce, U. S. Circuit Court of 
Appeals, October 22nd, 1918. 254 Fed. Rep. 391. 


The secretary of the plaintiff corporation was authorized to in- 
dorse in blank, for purpose of deposit, checks payable to the com- 
pany. He indorsed a number of such checks and deposited them 
to his own credit in the defendant bank which collected them and 
paid the proceeds over to the secretary. It was held that the 
defendant was estopped to claim that the secretary exceeded his 
authority and that the defendant bank was protected. This rule 
did not apply, however, as to certain checks deposited at a time 
when the secretary was indebted to the defendant, the proceeds 
of which the defendant applied to the secretary’s debt. For the 
amount of these checks the defendant was held liable. 


Appeal from the District Court of the United States for the Second 
Division of the Northern District of California; Benj. F. Bledsoe, 
Judge. 

Suit in equity by the Santa Marina Company against the Canadian 
Bank of Commerce. From a decree for part only of the amount 
claimed (242 Fed. 142), plaintiff appeals. Affirmed. 

E. W. McGraw and J. E. Barry, both of San Francisco, Cal., for ap- 
pellant. 

Gavin McNab, R. P. Henshall, and Nat Schmulowitz, all of San 
Francisco, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges, 

MORROW, Circuit Judge. This is a suit in equity, in which the 
appellant, the Santa Marina Company, as plaintiff, brought suit against 
the appellee, the Canadian Bank of Commerce, as defendant, to obtain 
a decree declaring the defendant the trustee of a fund amounting to 


$6,775.98. 
NOTE—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 28. 
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One R. T. Hooper was the secretary of the plaintiff corporation 
from September 21, 1906, until he resigned, on March 17, 1913. Dur- 
ing this period the plaintiff was the owner of two pieces of property 
located in the city of San Francisco. One piece is referred to in the 
testimony as the “Santa Marina Building”; the other, as the “Front 
Street Building.” The first yielded to the plaintiff an income from 
rentals amounting approximately to $4,000 per month; the other 
rental amounting to about $300 per month. Two real estate firms in 
San Francisco acted as the agent of the plaintiff in collecting the 
rents from these two buildings, respectively; the rents being paid in 
checks drawn by the agents in favor of the plaintiff, and delivered to 
Hooper as secretary of the plaintiff. His function was to indorse 
these checks and deposit them to the credit of the plaintiff in its 
bank, which at first was the Mercantile Trust Company of San Fran- 
cisco, and afterwards the Mercantile National Bank of San Francisco. 
His failure to so deposit 21 checks, amounting to $6,775.98, and his 
action in depositing them to his own credit with the defendant, has 
given rise to the present controversy. 

These 21 checks are identified as having been drawn by Bovee, Toy 
& Co., plaintiff’s agent in collecting the rents from the Front Street 
Building. They were drawn in favor of plaintiff on the Bank of Cali- 
fornia, and delivered to Hooper as the secretary of the plaintiff, who 
indorsed them in blank in plaintiff’s name and deposited them to his 
own credit in the defendant bank. The defendant in the usual course 
of business passed these checks through the clearing house, and they 
were paid by the Bank of California. The first check was deposited 
by Hooper with the defendant on December 31, 1907, and the last on 
March 23, 1911. Hooper was elected secretary of the plaintiff Sep- 
tember 21, 1906, and resigned March 17, 1913. The plaintiff did not 
discover that Hooper had deposited these checks with the defendant 
until April 2, 1913. This suit was,commenced January 26, 1914. 

In the allegations of the complaint it is alleged that each check 
was drawn in favor of the Santa Marina Company. In 12 checks, 
the indorsement appeared to be the “Santa Marina Company,” and in 
9 the indorsement is “Santa Marina Co.” It is alleged with respect to 
each separate check that the indorsement was made by R. T. Hooper, 
and it so appears in the indorsements set out in the record. In 5 
indorsements R. T. Hooper adds the title of his authority as “Sec- 
retary”; in 11 he abbreviates it as “Secy.,” and in 3 as “Sec.” These 
variations in the form of the indorsements on the checks are of no 
significance in the routine of passing title to checks in the banking 
business. They were all in effect the indorsements of the name of the 
“Santa Marina Company, by R. T. Hooper, Secretary,” and would be 
so recognized in any business transaction. 

This is a suit in equity, in which the plaintiff seeks to recover upon 
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the charge that the defendant was a trustee for the plaintiff for the 
sums of money represented by these checks. To raise such a trust it 
was necessary for the plaintiff to allege that Hooper, without the 
knowledge and consent of the plaintiff, had indorsed the checks in the 
name of the plaintiff and deposited them to his own credit with the 
defendant. It was also necessary to allege that the defendant, well 
knowing that said checks and the moneys they represented were the 
property of the plaintiff, placed the same to the personal account of 
Hooper. In the complaint the plaintiff so alleges with respect to 
each of the checks. In defendant’s answer these allegations are spe- 
cifically denied, raising an issue which we think is the controlling 
question in this case. 

Hooper was the secretary of the plaintiff, and in that capacity he 
indorsed the checks. Mr. E. W. Hopkins, the president of the plain- 
tiff corporation during the time Hooper was its secretary, testified 
that the duties of the latter “were to take care of the accounts of the 
corporation and take care of its cash, etc.” He supposed that Hooper’s 
authority as secretary “was the usual authority that secretaries have.” 
The by-laws of the corporation provided that the board of directors 
should elect a secretary, whose duties were specified in several par- 
ticulars; among other things it was provided: 


“He shall keep proper account books, countersign all checks drawn 
upon the treasury, and discharge such other duties as pertain to his 
office and are prescribed by the board of directors.” 


Hopkins testified : 


“I must have known that he [Hooper] was receiving checks from 
Bovee, Toy & Co. on account of the rents. The money of the Santa 
Marina Company was supposed to be deposited with the Mercantile 
Trust Company, and subsequently with the Mercantile National Bank. 
No other place was authorized for such deposits. I cannot tell you 
whether authority was given Hooper to indorse checks of the Santa 
Marina Company with the Mercantile National Bank, specially by 
resolution, or not. * * * I believed he was indorsing checks and 
depositing them with the Mercantile National Bank. I never objected 
to his doing so; do not know if any other director objected to it.” 


H. A. Coggins, a director of the plaintiff corporation and the suc- 
cessor of Hooper as its secretary, testified that he “believed Hooper 
had no authority to deposit checks with the Canadian Bank of Com- 
merce,” and he believed Hooper was “supposed to deposit all checks 
in the Mercantile National Bank.” That Hooper was authorized’ to 
‘indorse checks with the knowledge and consent of the president and 
board of directors of the corporation is established by this testimony, 
and by the fact that he did so in transacting plaintiff’s business for the 
period of more than five years. The checks deposited with the defend- 
ant by Hooper were negotiable instruments. The indorsements were 
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general (section 3112, California Civil Code), and were made by au- 
thority. 

It is true plaintiff’s president and board of directors supposed 
Hooper deposited the checks with plaintiff’s banks, but this was far 
from so limiting his authority. His authority to indorse the checks 
in blank was complete. Where he should deposit the checks was an- 
other matter, concerning which there was no express restriction. 
Plaintiff’s officers may have supposed that they had limited his au- 
thority to the depositing of the checks in plaintiff’s bank, but there is 
no evidence that they actually did so, or that they required him to so 
indorse plaintiff’s checks. it follows that, when Hooper tendered the 
checks in question to the defendant for deposit to the credit of his own 
account, the title passed on delivery, unless defendant had timely 
notice that Hooper had no title to them, or there was some act of 
bad faith on the part of the defendant in receiving the checks. There 
is no such evidence in the record. 

In Murray v. Lardner, 2 Wall. (69 U.S.) 110, 17 L. Ed. 857, the 
Supreme Court had before it the question of the title to certain coupon 
bonds payable to bearer, which had been stolen from the defendant 
in error and pledged to the plaintiff in error for a loan. The court re- 
viewed the decisions upon the transfer of commercial or negotiable 
paper, and concluded by stating the following propositions: 


“The possession of such paper carries the title with it to the holder. 
‘The possesion and title are one and inseparable. The party who 
takes it before due for a valuable consideration, without knowledge 
of any defect of title, and in good faith, holds it by a title valid against 
all the world. 

“Suspicion of defect of title, or the knowledge of circumstances 
which would excite such suspicion in the mind of a prudent man, or 
gross negligence on the part of the taker, at the time of the transfer, 
will not defeat his title. That result can be produced only by bad 
faith on his part.” 


In Hotchkiss v. National Bank, 21 Wall. (88 U. S.) 354, 359, 22 L. 


Ed. 645, the controversy also related to the title to certain coupon 


bonds stolen from the owner and pledged as collateral securities. The 
court said: 


“The law is well settled that a party who takes negotiable paper 
before due for a valuable consideration, without knowledge of any de- 
fect of title, in good faith, can hold it against all the world. A sus- 
picion that there is a defect of title in the holder, or a knowledge of 
circumstances that might -excite such suspicion in the mind of a 
cautious person, or even gross negligence at the time, will not defeat 
the title of the purchaser. That result can be produced only by bad 
faith, which implies guilty knowledge or willful ignorance, and the 
burden of proof lies on the assailant of the title. It was so expressly 
held by this court in Murray v. Lardner, 2 Wall. 110, 17 L. Ed. 857.” 
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In First National Bank v. Moore, 148 Fed. 953, 78 C. C. A. 581, in 
this court, the question related to the title to certain promissory notes 
alleged to have been given to the original holder without considera- 
tion. Assigned to the plaintiff in error, the question was whether 
the purchaser was deprived of his character of purchaser in good faith 
by proof that he took the note with knowledge of such circumstances 
as ought to have put an ordinary man on inquiry to ascertain the 
facts. The court cites a number of cases, among others Murray v. 
Lardner, supra, and Hotchkiss v. National Bank, supra, to the effect 
that to defeat a recovery by an indorsee of a promissory note for 
value before maturity, on the ground that the note was given without 
consideration or was obtained by fraud, the burden rests upon the 
indorsee to prove that the holder had knowledge of such fact or was 
chargeable with bad faith, 

There is no evidence that defendant had any notice that the checks 
deposited by Hooper were not his property, and there is no evidence 
of bad faith on the part of the defendant in the transaction. Upon 
the controlling question in the case plaintiff has therefore failed to 
furnish the proof required to sustain the action. 

There is, moreover, a well established principle of equitable estop- 
pel applicable to this case. It is found in numerous cases. In the 
leading case of McNeil v. Tenth National Bank, 46 N. Y. 325, 7 Am. 
Rep. 341, the Court of Appeals of New York states it as follows: 


“That where the true owner holds out another, or allows him to 
appear, as the owner of, or as having full power of disposition over, 
the property, and innocent third parties are thus led into dealing with 
such apparent owner, they will be protected. 

“Their rights in such cases do not depend upon the actual title or 
authority of the party with whom they deal directly, but are derived 
from the act of the real owner, which precludes him from disputing, 
as against them, the existence of the title or power which, through neg- 
ligence or mistaken confidence, he caused or allowed to appear to be 
vested in the party making the conveyance.” 


In Cluett v. Couture, 140 App. Div. 830, 125 N. Y. Supp. 813, it was 
held that, where a principal granted full power to his agent to indorse 
checks in blank by writing the principal’s name on the back without 
any restrictive words, but required him to deposit them in a bank 
to the credit of the principal, any departure by the agent from the 
authority was a mere diversion of a negotiable instrument from an 
authorized use, and where a loss occurred it must fall on the principal, 
rather than on the holder, who took the check in good faith and with- 
out any information or knowledge that the agent did not have author- 
ity to use the check for the purpose and in the manner in which he 
used the same. : 

The same principle is stated more concisely, but with equal clear- 
ness, by Mr. Justice Day, speaking for the Supreme Court, in National 
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Safe Deposit Co. v. Hibbs, 229 U. S. 391, 33 Sup. Ct. 818, 57 L. Ed. 
1241: 

“In such case we think the principles which underlie equitable es- 
toppel place the loss upon him whose misplaced confidence has made 
the wrong possible.” 

In the late case of Arcade Realty Co. v. Bank of Commerce (Cal. 
App.) 175 Pac.—, the court applied this doctrine in a case almost iden- 
tical with the present case. The syllabus of that case is as follows: 

“Where the owner of a building knowingly permits its agent to 
indorse its name upon checks given in payment of rent, and to deposit 
them in his own bank, the agent thereafter remitting by his personal 
check, and his practice continued over a period of 16 months, the owner 
created and vested in such agent ostensible authority to indorse its 
name upon the checks, and the bank making payments on the checks 
so indorsed would not be liable to such owner.” 

The plaintiff, through mistaken confidence in Hooper, gave him au- 
thority as its secretary to indorse checks without restriction, which 
made the wrong possible in these transactions, and under the Tule of 
equitable estoppel it cannot recover. 

The decree of the court below is in accordance with the law of 
negotiable paper and the rule of equitable estoppel as here stated, ex- 
cept as to certain checks, amounting in the aggregate to $1,666.35, for 
which a decree was entered in favor of the plaintiff. As to these 
checks, the court found that they were deposited at a time when 
Hooper was indebted to the defendant bank in certain overdrafts, and 
that the defendant appropriated the proceeds of such checks in satis- 
faction of such overdrafts, thereby becoming liable to plaintiff in that 
amount. 

From this decree both parties to the suit had the right to appeal to 
this court. Plaintiff appealed. The defendant did not. An appeal 
brings up for review only that which was decided adversely to the 
appellant. Loudon v. Taxing District, 104 U. S, 771-774, 26 L. Ed. 
923; Cherokee Nation v. Blackfeather, 155 U. S. 218-221, 15 Sup. Ct. 
63, 39 L. Ed. 126; Field v. Barber Asphalt Paving Co., 194 U. S. 618- 
621, 24 Sup. Ct. 784, 48 L. Ed. 1142; Southern Pine Co. v. Ward, 208 
U. S. 126-137, 28 Sup. Ct. 239, 52 L. Ed. 420; O’Neil v. Wolcott Min- 
ing Co., 174 Fed. 527-535, 98 C. C. A. 309, 27 L. R. A. (N. S.) 200; 
Swager v. Smith, 194 Fed. 762-765, 114 C. C. A. 482; Sanborn-Cutting 
Co. v. Paine, 244 Fed. 672-681, 157 C. C. A. 120. 

The correctness of that part of the decree in favor of the plaintiff 
for $1,666.35 is therefore not a question before this court. 

This conclusion renders it unnecessary for us to consider the de- 
fense that the plaintiff is chargeable with laches in the prosecution of 
this suit, and the further defense that plaintiff’s claim has been fully 
satisfied in certain direct suits and judgments against Hooper. 

The decree of the lower court is affirmed. 
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LIABILITY OF A PERSON WHO SIGNS A NOTE 
WITHOUT READING IT. 


Twyman v. Avera Loan & Investment Company, Court of Appeals of Georgia, 
February llth, 1919. 98 S. E. Rep. 238. 


The maker of a promissory note cannot escape liability thereon 
by showing that he signed the note without reading it, in the 
mistaken belief that he was signing a receipt for a deed which 
was delivered at the same time, where it appears that he is able 
to read, that no misleading device amounting to fraud was used, 
and that there was no fiduciary or confidential relation between 
the parties. 

Error from Superior Court, Twiggs County; J. L. Kent, Judge. 

Action by the Avera Loan & Investment Company against Reuben 
Twyman. Judgment for plaintiff upon a directed verdict, and defend- 
ant excepts and brings error, and plaintiff takes a cross-bill of excep- 
tions, Judgment on main bill of exceptions affirmed and cross-bill dis- 


missed. 
L.. D. Moore, of Macon, for plaintiff in error. 
B. J. Fowler, of Macon, for defendant in error. 
BLOODWORTH, J. Judgment on main bill of exceptions affirmed. 


Cross-bill dismissed. 
BLOODWORTH, J. The motion for rehearing in this case is 


based upon the ground that the court overlooked the following evi- 
dence of defendant: 


“He just handed me the deed and the other papers, and said, ‘Sign 
here, right here,’ and I thought I was signing a receipt for the deed. 
* * * He did not read to me this paper. I did not read the paper. 
Mr. Walker did not read it to me. I could not read it. No one read it 
to me.” 


The court did not overlook the above-quoted evidence. It is a well- 
established principle of law that, where the evidence of a party “bears 
two constructions the one less favorable to his interests should be 
adopted.” Burkhalter v. Oliver, 88 Ga. 478, 14 S. E. 704; Bagett v. 
Trulock, 77 Ga. 369, 3 S, E. 162 (3); Southern Railway Co. v. Hobbs, 
121 Ga. 428, 49 S. E. 294; Horne v. Peacock, 122 Ga. 45, 49 S. E. 722 
(2). In Western & A. R. Co. v. Evans, 96 Ga, 486, 23 S. E. 495, Jus- 
tice Lumpkin said: . 


“A party testifying in his own favor has no right to be intentionally 
or deliberately self-contradictory ; and, if he is so, the courts are fully 
justified in taking against him that version of his testimony which is 
most unfavorable to him. Being peculiarly in a position to state fairly 
and definitely the facts which he professes to know, he is under a duty 
of so stating them as to give a candid and intelligible account of what 
occurred. The courts are also authorized to give great weight to state- 
ments unwillingly made upon cross-examination, when these state- 





THE BANKING LAW JOURNAL 253 


ments have every appearance of being the real truth, though reluc- 
tantly told.” 


On cross-examination the defendant said: 

“T can write and read the English language. I can write some and 
read a little bit—nothing to amount to anything.” 

In the evidence there is nothing to show that the defendant made 
any effort to read the note and found that he could not do so, or 
that at the time he signed it there existed any emergency which would 
excuse his failure to read, or that his failure to read was brought about 
by any “misleading artifice or device perpetrated by the opposite 
party, amounting to actual fraud such as would reasonably prevent 
him from reading it.” On the contrary, it clearly appears that he 
signed the note upon presentation, without apprising himself of its 
contents otherwise than by accepting statements with reference there- 
to made by the representative of the opposite party and between whom 
and defendant there existed no fiduciary or confidential relation. See 
Tinsley v. Gullett Gin Co., 21 Ga. App. 512 (2), 94 S. E. 892, and other 
cases cited in the opinion in the instant case. 

Rehearing denied. 


AUTHORITY OF TRAVELING SALESMAN. 


George De Witt Shoe Company v. Adkins, Supreme Court of Appeals of West 
Virginia, February 28th, 1919. 98 S. E. Rep. 209. 


A traveling salesman has implied authority, as agent, to bind 
his principal by a stipulation in a contract of sale of goods, ac- 
cording to the vendee right to return the goods, within a reason- 
able time, if found to be unsatisfactory. But he has no implied 
authority to stipulate for an unconditional and unlimited right of 
return, It must be reasonable and usual in its character. 


Error to Circuit Court, Cabell County. 

Assumpsit by the George De Witt Shoe Company against E, E. Ad- 
kins and others. Judgment for defendants, and plaintiff brings error. 
Reversed, verdict set aside, and new trial awarded. 

Jean F. Smith, of Huntington, for plaintiff in error. 

J. W. Perry, of Huntington, for defendants in error. 

POFFENBARGER, J. The important inquiries arising upon this 
writ of error to a judgment for the defendant, in an action of assumpsit 
for the price of merchandise sold and delivered, are (1) whether power 
to make a conditional sale of merchandise is within the apparent au- 
thority of a traveling salesman; (2) if so, whether such authority is 
unlimited; and (3) whether the evidence sustains the verdict. 

Under an order taken September 9, 1910, by J. W. Koontz, its trav- 
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eling salesman, the plaintiff made five shipments of shoes to the 
defendant, between that date and December 10, 1910, of the aggre- 
gate value of $619.63. The first and largest bill matured a few days 
before the last shipment was made. Nothing was paid on any of them, 
until after the claim had been placed in the hands of an attorney for 
collection. Evidence introduced by the plaintiff tends to prove a de- 
mand for payment of the first bill by a letter on December 6, 1910, 
and repeated demands for payment of it and the others as they fell 
due. On December 19, 1910, a draft was made for the amount of the 
first bill, which was returned unexplained. One of the defendants, 
in his testimony, denies having received any of the letters except 
one, and, on January 4, 1911, he wrote the plaintiff a letter saying: 


“We will pay you on the 20th as we have a pay day then; hope this 
will be satisfactory to you. We have to sell on those terms and we 
will pay you sure then.” 

He admits presentation and dishonor of the draft. Out of these 
shoes, the defendants sold at retail, until May 4, 1911, when, having 
sold $293 worth of them, they boxed up and delivered to the Chesa- 
peake & Ohio Railway Company the residue for shipment to the 
plaintiff upon the assumption of their right under the contract to re- 
turn them, because they were unsatisfactory. The plaintiff refused to 
accept them, on their arrival at their destination, Lynchburg, Va., 
and in considerable subsequent correspondence denied the right of 
the defendants to return them. 

‘Not having produced the order on which the shipments were made, 
nor proved any excuse for nonproduction thereof, the plaintiff intro- 
duced testimony tending to prove that it was unconditional in its 
terms. On the other hand, the two members of the defendant firm 
and the wife of one of them swear positively that the goods were pur- 
chased, or the order given, with the understanding and agreement 
that the defendant should have the right to return them, if they 
should be found to be unsatisfactory. They further testified that the 
shoes were very unsatisfactory, and caused them a great deal of 
trouble with their customers; it having been necessary to make good 
a great many shoes returned on account of serious defects. In addi- 
tion to its denial of the conditional character of the contract, the 
plaintiff introduced testimony tending to prove the shoes were regu- 
lar and good values for the pricgs at which they were sold. For some 
reason not explained, the salesman who took the order was not put 
on the stand by either of the parties. 

The case was submitted to a jury, without instructions, and they 
returned a verdict for the defendant. on which the judgment was ren- 
dered, after the overruling of a motion for a new trial. 

The prevailing, if not the universal, holding of the courts is that it is 
within the scope of the apparent authority of a sales agent to stipu- 
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fate with ine vendee that the property sold may be returned to the 
vendor, if it is not satisfactory to the purchaser. Of course a vendor 
may agree with the vendee that the latter shall take the goods upon 
trial and test them out and return them, or the unused portion of 
them, in case they prove to be unsatisfactory, for such a contract is 
neither illegal nor contrary to public policy. The liberty of contract 
obtaining in this country enables the owner either to give or with- 
hold from his agent power to make such a contract on his behalf; and 
if an agent should make it for his principal, without authority, he 
would violate his agreement with his principal, but, according to the 
current of judicial authority, he would nevertheless bind his prin- 
cipal to the vendee, if the vendee had no knowledge of the limitation 
upon the agent’s apparent authority. Secret instructions to an agent, 
inconsistent with his apparent authority, are not binding upon third 
parties dealing with him. 

An agent has implied authority to fix the price and terms of sale 
and agree upon such incidental matters as the time and place of de- 
livery, provided lke does not go beyond what is reasonable and usual, 
in the stipulations he makes respecting such things, and his principal 
is bound by what he does, within these limitations, even though he 
acts without authority, if the person who deals with him is not cog- 
nizant of his want of authority. A stipulation in a contract of sale 
of personal property, binding the principal to take back the property, 
if it proves to be unsatisfactory, is held to be usual and reasonable, 
and therefore within the agent’s apparent authority. Eastern Mfg. 
Co. v. Brenk, 32 Tex. Civ. App. 97, 73 S. W. 538; French Piano Co. 
v. Cardwell, 114 Ga. 340, 40 S. E. 292; Zaleski v. Clark, 44 Conn. 218, 
26 Am. Rep. 446; Oster v. Mickley, 35 Minn, 245, 28 N. W. 710; Bab- 
cock v. Deford, 14 Kan. 408. 

As to the existence of a stipulation for return of the goods, if found 
to be unsatisfactory, there is no preponderance of evidence against the 
verdict. It is all oral and conflicting, the witnesses for the plaintiff 
only denying the authority of the salesman to make a conditional 
sale and the existence of a return provision in the order, and three 
witnesses swearing the sale was a conditional one, while the law 
supplies the agent’s authority. While they do not define it, the wit- 
nesses for the plaintiff admit its maintenance of a return goods de- 
partment. The letter in which the defendants promised to pay is 
general and indefinite in its terms and purport. Hence, it is not nec- 
essarily inconsistent with their position. As the order for the goods 
was not produced, nor its complete contents established, there is no 
proof of a written contract. If it had been put in evidence, it might 
have been no more than a memorandum or an incomplete contract, 
not precluding oral proof of terms and conditions not stated in it. 
Rymer v. South Penn Oil C., 54 W. Va. 530, 46 S. E. 559; Johnson v. 















256 THE BANKING LAW JOURNAL 


Burns, 39 W. Va. 658, 20 S. E. 686; Cream City Glass Co. v. Fried- 
lander, 84 Wis. 53, 54 N. W. 28, 21 L. R. A. 135, 36 Am, St. Rep. 895. 

The evidence is insufficient, however, to sustain the kind of a return 
contract the defendants claim. It is general and indefinite in its terms, 
and properly construed, it means that the purchasers were to take the 
goods upon trial, with the privilege of return after a reasonable time 
for a test of their fitness for the trade for which they were conditional- 
ly bought. One witness states the contract in these terms: 


“If the shoes did not give satisfaction or any number that did not 
give satisfaction, we were to return them.” 


Another says the agent said: 


“If these shoes don’t prove to be the shoes I say they are, and 
don’t give satisfaction, all you have got to do is to box these shoes up 
and send them back at our expense.” 


The third one says: 


__ “The contract was that the shoes were to give perfect satisfaction ; 
if not, we were to box them up and return them.” 


Nothing in this language imports intention to permit an unlimited 
and unrestricted right of return. Inspection was one of the tests to 
be made and that required very little time. Determination of fitness 
by sales required more time, but not an unlimited or unreasonable pe- 
riod. A month or two was amply sufficient. These goods were re- 
tained seven months, and almost half of them sold, before the return 
of the residue. As this provision of the contract was inserted for 
the benefit of the defendants, and they were relying upon it, as a 
ground of defense, it was incumbent upon them to prove and define 
it, and they have proved no more than a stipulation for right of return, 
which, presumptively, was the usual and customary return privilege 
after a fair test of fitness. If it was more than that, they should have 
said so, and the jury could not supply the lack of evidence by their 
verdict. Retention of trial goods, after a reasonable test has been 
made, amounts to an election to keep them. Zipp Mfg. Co. v. Pastor- 
ino, 120 Wis. 176, 97 N. W. 904. 

An agreement for an unlimited and unrestricted right of return, if 
made, was not within the implied authority of the agent. Under it, 
he could do only what was reasonable and usual. Power to stipulate 
for a limited right of return constitutes no ground of argument for 
authority to allow such right without a limit. The reasonableness of 
a stipulation may depend upon its extent, as well as its character 
or subject-matter, and there is no authority for the proposition that 
an agent has implied power to put an unreasonable provision in his 
principal’s contract. 

It follows, from these principles and conclusions, that the judgment 
must be reversed, the verdict set aside, and a new trial awarded. 
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GUARDIAN’S RESPONSIBILITY FOR FAILURE 
TO COLLECT RENTS. 











Hughes v. Green, Supreme Court of South Carolina, February 4th, 1919. 98 S. E. 
Rep. 201. 


A guardian is under a duty to attend to the collection of rents 
of real estate belonging to his ward, and he is responsible for his 
failure to make such collections. 


Appeal from Common Pleas Circuit Court of Union County. 
Proceedings by D. Ambrose Hughes against T. A. Green, to open 
and set aside a settlement between guardian and ward. Decree of 
Probate Court affirmed by Court of Common Pleas, and respondent 
appeals. Modified. 

FRASER, J. This appeal arises from a proceeding commenced 
in the probate court for Union county, to open and set aside a settle- 
ment had between a guardian and his ward. The decree of the pro- 
bate judge states: 


“The respondent was the administrator on the estate of W. F. 
Hughes, deceased, and the guardian of the petitioner’s estate, the latter 
being the sole heir and distributee of the said W. F. Hughes. The 
respondent has received his discharge, after a final settlement or re- 
turn, as administrator, and has also filed his return, which he claims 
to be full and final, as guardian, but has never received his discharge 
as such guardian. 

“This proceeding is brought to reopen and surcharge the returns 
filed by. the respondent, both as administrator and guardian. As a 
matter of equity and justice, I have determined that this should be 
allowed; and I am moved to do this for the reason that, among other 
things, I feel that a judge of probate is, in part, at least, responsible 
for any wrong done in stating accounts such as these. Such matters 
are under his special supervision, as the respondent’s attorneys con- 
tend, and the parties to such accountings rely very largely upon the 
advice and actions of the judge of probate. 

“Tn the present instance I desire to say that I was never altogether 
satisfied with the accounts rendered by the respondent. Doubtless 
1 should have called this to the latter’s attention, but in some instances 
the accounts were sent me by mail, and in the final return these things 
were overlooked. It is these matters that, so far as I am able, I de- 
sire to correct in this decree.” 


I. The judge of probate finds that there was a final settlement, 
except as to two matters of rent. It is thus seen that the setlement 
between the guardian and his ward is opened on the ground that the 
probate judge has changed his mind as to the “equity and justice” of 
the final settlement between the parties. In Dunsford v. Brown, 19 
S. C. 570, it was said, in a per curiam order for rehearing, that the 
settlement cannot be opened unless there has been misrepresentation, 
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undue influence, imposition, or fraud in said settlement, There is no 
such finding in this case. 

II. The judge of probate finds that the settlement was final, ex- 
cept as to two matters of uncollected rent, to wit, rent due by Rice 
and Goings. The Rice rent was paid and is out of the case. The 
guardian is responsible for the Goings rent. It was the duty of the 
guardian to collect the rent, and he did not do so. If the ward has 
agreed to take the account against Dr. Goings as cash, that might 
have raised another question. The finding is, and we cannot say it 
was error, that the ward did not take the account as cash. 

The judgment appealed from is modified as above. 


WRONGFUL TRANSFER OF PROPERTY COVERED 
BY CHATTEL MORTGAGE. 


State v. Stapel, Supreme Court of Nebraska, February ist, 1919. 170 N. W. Rep. 665. 


A Nebraska statute makes it a felony for the mortgagor of per- 
sonal property to sell or dispose of any part of it “to any person 
or body corporate” without the written consent of the mortgagee. 
It was held that a mortgagor of an automobile who sold the au- 
tomobile to a partnership came within the meaning of the statute 
and was subject to its penalties. 


Error to District Court, Saline County; Brown, Judge. 
Rudolph Stapel was charged with a violation of a statute by sell- 
ing mortgaged personal property without the consent of the mortga- 


gee. From a judgment dismissing defendant, the State excepts. Ex- 
ceptions sustained. 


Chas. F. Barth, of Friend, for the State. 

Glenn N. Venrick, of Crete, for defendant in error. 

MORRISSEY, C. J. Section 534, Rev. St. 1913, makes it a felony 
for the mortgagor of personal property to sell or dispose of any part 
thereof “to any person or body corporate” without the written consent 
of the mortgagee. Defendant was charged with a violation of this 
statute. The state proved that he had, without the consent of the 
mortgagee, sold and transferred a mortgaged automobile to a partner- 
ship. The trial court held that a partnership was neither a “person 
or body corporate,” and dismissed defendant. The county attorney 
brings the case here for a review of this ruling. 

It is apparent that the Legislature intended by this statute to pro- 
tect the interests of the mortgagee by guardian against any disposal of 
the property without the latter’s consent. In the accomplishment of 
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this purpose it would be immaterial to whom the sale or transfer was 
made. 

Defendant argues that criminal statutes must be strictly construed. 
This is fundamental. But it is not proper to give them a strained or 
unnatural construction. They should be so construed as to give effect 
to the plain meaning of the words employed, and, where they are of 
doubtful meaning, the court should adopt the sense that best har- 
monizes with the context and the apparent policy and objects of the 
Legislature. 

Within the contemplation of the statute, the sale or transfer of the 
property was a sale or transfer to several persons jointly. It follows 
that the ruling of the trial court was erroneous, Exceptions sustained. 


. 


CHECKS WRONGFULLY INDORSED BY PAYEE’S 
COLLECTOR. 


Schaap v. State National Bank of Texarkana, Supreme Court of Arkansas, December 
Sth, 1918. 208 8S. W. Rep. 309. 


A collector employed by the plaintiff wrongfully indorsed 
checks received from the plaintiff’s debtors with the plaintiff’s 
name, adding thereto “Per E. H. Slates.” Some of these he cashed 
at the defendant bank and others he cashed at other banks which 
sent them to the defendant for collection. The defendant col- 
lected all of the checks from the drawees thereof. The agent 
absconded with the proceeds. It was held that the fact that the 
agent had authority to make collections in the form of checks 
did not constitute authority to indorse them, and that the de- 
fendant was liable to the plaintiff for the amount of the checks 
thus wrongfully indorsed by the agent. 


Appeal from Circuit Court, Miller County; Geo. R. Haynie, Judge. 

Appeal from Circuit Court, Sebastian County; Paul Little, Judge. 

Separate actions by John Schaap against the State National Bank 
of Texarkana and against the First National Bank of Ft. Smith. From 
a judgment directed for defendant State National Bank, plaintiff ap- 
peals, and from a judgment for plaintil against defendant First Na- 
tional Bank, for part of the relief prayed, both parties appeal. Re- 
versed and remanded in each case. 

John Schaap brought suit in the municipal court of Texarkana, 
Ark., against the State National Bank of Texarkana, to recover on 
certain checks which he alleges belonged to him, and which were 


NWOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 198. 
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collected by the bank and held by it after demand made by him for 
the amounts so collected. John Schaap also brought suit against 
the First National Bank of Ft. Smith before a justice of the peace 
to recover upon certain checks of which he was the holder which had 
been collected by the bank and payment refused to him. 

The material facts in each case are nearly the same, and the issues 
of law raised by the appeal in No. 5549 will be decisive of case No. 
5486. Therefore the cases were consolidated for the purpose of be- 
ing briefed on appeal, and one opinion will suffice for both cases. 
Each case was appealed to the circuit court. The facts upon which 
the cases were tried in the circuit court are substantially as follows: 
John Schaap resides in Ft. Smith, Ark., and has there conducted for 
35 years a wholesale drug business under the name of John Schaap & 
Sons Drug Company. E. H. Slates was employed by him as a trav- 
eling salesman from October, 1914, to March, 1916, inclusive. His 
duties were to sell drugs and collect past-due accounts from custom- 
ers; but he had no authority to indorse checks given in payment of 
accounts or other indebtedness to the drug company. During the 
course of his employment, Slates received checks to the amount of 
over $3,000 which customers had given him, and for which they had 
received no credit on the books of the drug company. Slates re- 
ceived many other checks given him by customers in payment of 
accounts due the drug company, and he sent in these checks to 
the drug company. He also collected cash, and remitted it to the 
drug company. His collections amounted to about $500 or $600 
per week. During the latter part of March, 1916, John Schaap 
discovered that Slates had collected a check drawn in his (Schaap’s) 
favor in payment of a drug account, and had appropriated the pro- 
ceeds to his own use. As soon as this was discovered, Slates left 
the country, and his present whereabouts are unknown. Prior to that 
time Slates was indorsing checks given to him by customers in pay- 
ment of their account and collecting them and appropriating the 
proceeds to his own use. The extent to which Slates had done this 
was ascertained by investigation upon the part of Schaap after Slates 
had fled the country in the latter part of March, 1916. 

In case No. 5486 the record shows that Slates at various times took 
checks given by seven different customers of the drug company in 
payment of their accounts to local banks and cashed them. These 
banks then sent the checks to the State National Bank of Texarkana 
for collection, and bank collected them and appropriated the proceeds 
to its own use. Each of these checks was drawn to the order of 
John Schaap & Sons Drug Company, or John Schaap & Sons, and 
each was indorsed John Schaap & Sons Drug Company or John Schaap 
& Sons, “per E. H. Slates.” 

In case No. 5549, the record shows that Slates received checks for 
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various amounts from 16 customers of John Schaap in payment of 
their accounts to his drug company. Each of these checks was drawn 
in favor of John Schaap & Sons Drug Company, or John Schaap & 
Sons, and each was indorsed John Schaap & Sons Drug Company, 
or John Schaap & Sons, “per E. H. Slates.” Slates presented 5 of 
these checks at different times to the First National Bank of Ft. Smith, 
and the bank paid to Slates the several amounts for which these checks 
were drawn, and he appropriated the money to his own use. The 
bank officials collected the amounts of these checks from the banks 
on which they were drawn. The remaining 11 checks were sent to 
the defendant bank for collection by other banks which had cashed 
them for Slates, and which had sent them in to the defendant bank. 

In case No. 5486 the court directed a verdict for the defendant bank, 
and the plaintiff has appealed. 

In case No. 5549, a jury was impane!ed to try the case, and the fore- 
going evidence was introduced before it. After the taking of the 
. evidence was completed, counsel for both parties agreed to withdraw 
the case from the jury, and to submit it to the court sitting as a jury. 
The plaintiff requested the court to make declarations of law which 
the court refused to make. The defendant also requested the court 
to make certain declarations of law, which the court refused to make. 
The court rendered judgment for the plaintiffs for the amount of the 
5 checks which the bank had cashed for E. H. Slates, and afterwards 
collected from the banks on which they were drawn, and rendered 
judgment in favor of the defendant as to the amounts collected by 
the defendant bank on the 11 checks sent to it by other banks, which 
checks it had collected and accounted for to the banks which had sent 
them. This case is also here on appeal. 

Winchester & Martin, of Ft. Smith, for appellant. 

William H, Arnold, of Texarkana, and Harry P. Daily of Ft. Smith, 
for appellee. 

HART, J. (after stating the facts as above). The record shows that 
Slates had authority to sell drugs for the plaintiff and to collect past- 
due accounts either receiving payment therefor in money, or in the 
checks of customers drawn in favor of his principal. Slates indorsed 
the checks by writing his principal’s name across the back thereof, | 
followed by the words, “per E. H. Slates.” The indorsement “per 
E. H. Slates” did not purport to be his own indorsement, but was 
notice to the defendant that Slates had acted for the plaintiff. See 
our Negotiable Instrument Act (Acts of 1913, p. 260) and section 21 
thereof. 

But it is earnestly insisted by counsel for the defendant that the 
authority to collect past-due accounts, either in money or by checks, 
carried with it the authority to indorse the checks received by him 
in payment of the accounts. The main purpose had in view was the 








262 THE BANKING LAW JOURNAL 


collection of the accounts. This was accomplished when Slates had 
received the various checks payable to his principal. When Slates 
received them in payment of a debt due his principal, his duty as 
collector ceased except to transmit the checks to his principal. The 
indorsement of the checks was not a necessary incident to the collec- 
tion of the accounts and his power of receiving checks, instead of cash, 
did not confer power to indorse the checks. It has been uniformly 
held that the fact that an agent authorized to make collections in 
checks as well as in money does not enlarge his authority to indorse 
checks so taken in the name of his principal. In Jackson v. Bank, 92 
Tenn. 154, the court said: 


“No equitable considerations can be invoked to soften seeming hard- 
ships in the enforcement of the laws and rules fixing liability on per- 
sons handling commercial paper. These laws are the growth of ages 
and the result of experience, having their origin in necessity. The 
inflexibility of these rules may occasionally make them seem severe, 
but in them is found general security.” 


This court has recognized the desirability of having uniformity in 
the decisions of the courts of last resort in the various states on the 
subject of negotiable paper. The question of whether the payee of 
the check may recover its proceeds from the bank which has cashed 
it, or which has collected it on an unauthorized indorsement, is pre- 
sented in this court for the first time. The general rule on the question 
is stated by Morse on Banks and Banking (5th Ed.) vol. 1, § 248, p. 
491, as follows: 


“If a negotiable instrument having a forged indorsement comes to 
the hands of a bank and is collected by it, the proceeds are held for 
the rightful owners of the paper, and may be recovered by them, al- 
though the bank gave value for the paper or has paid over the pro- 
ceeds to the party depositing the instrument for collection.” 


Prof. Bolles, in his article on the subject in 5 Cyc. 548, says that if 
a bank pays a check on a forged indorsement, this is no defense against 
a recovery by the rightful owner. 

In the present case the money collected by the banks on the checks 
belonged to Schaap. The general rule is that an unauthorized in- 
dorsement is a nullity. The banks’ position in law is the same as if 
they had taken the checks belonging to Schaap and collected the 
money on them without any indorsement at all, and, when without 
lawful right the bank converted them into money, the proceeds were 
substituted for the checks and subject to Schaap’s demand as his 
money. The banks held the checks for the plaintiff, Schaap, who was 
their lawful owner, and they could not be exonerated from their obli- 
gation by paying the amount to another, who had never been author- 
ized to receive it. In making such payment as well as in the col- 
lection of the money on the checks, in other instances, the checks 
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being unindorsed by the plaintiff, the banks acted in hostility to the 
plaintiff’s rights, so as to become liable to him for the loss so occa- 
sioned. This holding is in accord with the almost universal current 
of authority on the question. The cases are, based upon the theory of 
ratification by the payee or owner of the check of its collection from 
the drawee, and that the collecting bank can then be held as for 
moneys had and received, and that the payment by the drawee bank 
to the collecting bank with the forged or unauthorized indorsement 
thereon is evidence that the check was accepted and paid by the drawee 
bank, which acts the payee ratifies. In other words, the true owner 
of a check, with a forged or unauthorized indorsement, may ratify 
the act of a bank in receiving it in that condition and collecting the 
proceeds or paying them out without authority, and yet not ratify 
the forged or unauthorized indorsement. In such cases the bank 
cannot avoid liability by showing that its couduct was governed by 
good faith, and the payee is entitled to recover, unless he has been 
guilty of fraud or negligence in the matter. 

The only case holding to the contrary to which our attention has 
been called is Tibby Bros. Glass Co. v. Farmers’ & Merchants’ Bank, 
220 Pa. 1, 69 Atl. 280, 15 L. R. A. (N. S.) 519. In that case it was 
held that a bank which collects checks cashed by it on forged indorse- 
ments is not liable for money had and received to the use of the 
payee. The holding is based on the ground that since the checks had 
not been accepted by the drawee, there was no privity of contract 
between the bank and the payee which would sustain an action, and 
that the action of the collecting bank in cashing the checks placed it 
upon no different ground than if it had been the drawee bank, 

Counsel for the defendants recognize the majority rule to be as 
stated in the opinion, but they say that this rule is contrary to the 
reasoning of our court in former decisions bearing on the question. 
The cases referred to are Sims v. American Natl. Bank, 98 Ark. 1, 
135, S. W. 356; Rogers’ Commission Co. v. Farmers’ Bank, 100 Ark. 
537, 140 S. W. 992; and State, Use, etc. v. Bank of Commerce, 202 
S. W. 834. These cases are in accord with the general rule that the 
hoider of an uncertified or unaccepted check can, in the absence of 
statute, maintain no action thereon against the bank on which it is 
drawn, even though the bank has funds of the drawer out of which 
it could pay the check. The principle is based upon the theory that 
there is no privity of contract between the holder of the check and 
the drawee bank. See case note to L. R. A. 1916C, at page 166. The 
principal case cited to support the majority rule just referred to is 
First National Bank v. Whitman, 94 U. S. 343, 24 L. Ed. 229, in which 
the court held that the payee of a check before it is accepted by the 
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drawee cannot maintain an action upon it against the latter, as there 
is no privity of contract between them. In that case the court held 
that payment to a stranger upon an unauthorized indorsement does 
not operate as an acceptance of the check, so as to authorize an action 
by the real owner to recover its amount as upon an accepted check. 
We do not think that our holding in our own cases above cited or the 
holding in the Whitman Case is in conflict with our holding in the 
present case. It is apparent from an examination of the case note 
just referred to that the courts of last resort from several of the 
states from which we have cited cases to support our holding in the 
present case have also held, in accordance with the rule in this state, 
that the payee of an unaccepted check cannot maintain an action 
against the bank upon which it is drawn upon refusal of payment, even 
though the drawer has funds in the bank. 

As we have already seen, Slates, the agent of the plaintiff, had no 
right to indorse the checks in the plaintiff’s name, and the plaintiff’s 
right to the checks remained precisely as it was before Slates under- 
took to indorse them for him. The checks, therefore, when received 
by the defendants, were the property of the plaintiff, and in that case 
he may, as we have seen, ratify the action of the banks in receiving 
the checks and collecting their proceeds without ratifying the unau- 
thorized act of his agent in indorsing the checks in the name of the 
principal. This view is not opposed to the reasoning of the court in 
Mills v. Hurley, 129 Ark, 350, 196 S. W. 121. In that case the payee 
sued the drawer on a check which had been rightfully delivered to an 
agent of the payee in payment of the debt of the drawer, but which 
had been indorsed by the agent without authority and collected. The 
court held that the drawer had discharged his full duty in delivering 
the check to an agent of the drawee authorized to receive it in pay- 
ment of his debt, and that he could not be held responsible for the 
wrongful act of the agent of the drawee in indorsing the check in the 
latter’s name without authority and collecting it. The authorities 
on this question are divided; but there seems to be nothing in the 
reasoning of the court in Mills v. Hurley, supra, that conflicts with 
the views we have herein expressed. Therefore the plaintiff’s right of 
recovery upon the checks is complete, and the court erred in holding 
to the contrary. This is in application of that well-settled maxim that 
a subsequent ratification has a retrospective effect and is equivalent 
to a prior command. 

For the error indicated in the opinion, the judginent in each case 
must be reversed, and the cause remanded for a new trial. 
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CHECK FRAUDULENTLY FILLED OUT BY BOOK- 
KEEPER AND CASHED. 


Edelen v. Oakland Bank for Savings, California Supreme Court, December 24th, 
1919. 178 Pac. Rep. 737. 


The plaintiff, who was a depositor in defendant bank, signed a 
number of checks and delivered them to the bookkeeper to be used 
in carrying on his business. Upon leaving the plaintiff’s employ 
the bookkeeper retained one check, wrote in a name as payee, filled 
out the check for $600, and collected it. It was held that since the 
loss was due to the negligence of the plaintiff in leaving the 
blank check in the possession of his bookkeeper the bank was 
entitled to charge the amount against the plaintiff’s account. 


Appeal from Superior Court, Alameda County; J. O. Moncur, Judge. 

Action by Jas. H. Edelen against the Oakland Bank of Savings. 
‘rom a judgment for defendant, plaintiff appeals. Affirmed. 

Reed, Nusbaumer & Bingaman, of Oakland, for appellant. 

McKee & Tasheira, of Oakland, for respondent. 

PER CURIAM. Edelen, the plaintiff, had a commercial account 
with the defendant, the Oakland Bank of Savings. He also had in his 
employ a trusted bookkeeper, by name Mrs. L. B. Simpson. He signed 
a number of checks “in blank,” drawn upon the defendant bank, and 
delivered them to Mrs, Simpson for use in the conduct of his busi- 
ness. Without his knowledge, Mrs. Simpson retained one of these 
blank checks after quitting the empioyment of Edelen, and, after fill- 
ing in the blanks by writing in the date, July 1, 1916, the amount, 
$600, and the name, Arthur H. Shaw as payee, sent her son to the 
Central Bank of Oakland, where, after indorsing the name of Shaw 
and writing his own name also upon the back of the check, he nego- 
tiated it to the Central Bank, which paid him the amount thereof. 
The Central Bank presented the check to the Oakland Bank of Sav- 
ings through the clearing house, and the Oakland Bank of Savings 
paid it and charged the amount thereof to the account of Edelen. 
Upon learning of this Edelen brought action against the Oakland 
Bank of Savings for the amount of the check, and the trial court gave 
judgment for the defendant for its costs, whereupon Edelen appeals, 
and endeavors to escape liability for his negligence in leaving the 
blank check in the possession of Mrs, Simpson by contending that, 
Shaw’s name, being fictitious (which it was), it was the duty of the 
Central Bank of Oakland to discover this fact, and that, not having 
done so, the bank is chargeable with negligence, and is liable to the 
defendant Oakland Bank of Savings for the $600, and that therefore 
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the plaintiff is entitled to receive back his money from the last-named 
bank. 

There is nothing in this point. The plaintiff’s own negligence was 
the proximate cause of his loss. The Oakland Bank of Savings paid 
the check on the faith of the signature of Edelen, which, because he 
was its depositor, it was bound to know and to honor at its peril; 
and it would be unjust to force it to repay the $600 to Edelen and 
resort for reimbursement to a probable lawsuit against the Central 
Bank. We are cited to no authority compelling us to so hold. 

The judgment is affirmed. 





CONSTRUCTION OF PROVISION FOR INTEREST 
IN NOTE. 


Stoddart v. Golden, Supreme Court of California, February 3rd, 1919. 178 Pac. 
Rep. 707. 


An installment note fer $7,200 provided for payment in the 
following manner: 

“The sum of $1,000. on or before October 27th, 1912, with in- 
terest at the rate of 7 per cent. per annum, payable at maturity; 
The sum of $2,000. on or before one year; the sum of $2,000. on 
or before two years; the sum of $2,200. on or before three years, 
with interest at the rate of 7 per cent. per annum, payable semi- 
annually.” 

It was held that, under a proper construction of this clause, 
each of the installments bore interest, and not merely the first 
and last. 


Department 2._ 

Appeal from Superior Court, Imperial County; Franklin J. Cole, 
Judge. 

Action by W. K. Stoddart against John Golden and others. Judg- 
ment for plaintiff, and defendants appeal from the judgment roll alone. 
Judgment affirmed. 

Eshelman & Swing, of El Centro, for appellants. 

U. F. Lewis, of Redlands, and Conkling & Brown, of El Centro 
for respondent, 

LENNON, J. This is an action to foreclose a mortgage securing 
a promissory note in words and figures as follows: 


“$7,200.00 Redlands, Cal., August 15, 1912. 
“In installments, for value received, we or either of us, promise to 


pay to W. K. Stoddart, or order, the sum of seventy-two hundred dol- 
lars ($7,200.00), payable as follows: The sum of $1,000.00 on or be- 
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fore October 27, 1912, with interest at the rate of 7 per cent. per an- 
num, payable at maturity ; the sum of $2,000.00 on or before one year; 
the sum of $2,000.00 on or before two years; the sum of $2,200.00 on or 
before three years, with interest at the rate of 7 per cent. per annum, 
payable semiannually. Should the interest not be so paid it shall be- 
come a part of the principal and thereafter bear like interest as the 
principal. Should default be made in the payment of any installment 
of interest when due, or in any installment of the principal when due, 
then the whole sum of principal and interest shall become immediately 
due and payable at the option of the holder of this note. Principal and 
interest payable in gold coin of the United States of the present stand- 
ard.. This note is secured by mortgage of even date. 


“John Golden. 
“Anna Golden.” 

The appeal is from a judgment in plaintiff’s favor and comes here 
on the judgment roll alone. The court, in its judgment, allowed inter- 
est on the entire sum, which is assigned as error. It is contended 
by counsel for appellants that the second and third installments men- 
tioned in said. note were not to bear any interest. Respondent con- 
tends that each of said installments bears interest from the date of 
the note at the rate of 7 per cent. per annum payable semi-annually. 

Although the note is awkwardly drawn, its sense in all respects is 
easy to determine. It is divided into four installments, the first one 
being for $1,000, which fell due within a period of six months from 
the date of the note, and the interest at 7 per cent. per annum is pro- 
vided to be paid at the maturity of this installment, which makes 
it apparent why interest was mentioned in connection with this install- 
ment separately. The three other installments, payable in one, two, 
and three years, naturally group themselves as the part of the loan 
for which interest was to be paid at the rate of 7 per cent. per annum, 
payable semi-annually. If, instead of the semi-colons used in the 
note, commas had been used, we think there could not have been 
a suggestion that any of the installments were to run without interest, 
or, if the first semi-colon had been used, and, in place of the second 
and third semi-colons, commas, then we think no suggestion of the 
kind could be made. Aside from the mere matter of punctuation, 
there is not a circumstance suggested why the second and third install- 
ments should not bear interest. Punctuation, at best a most fallible 
guide, is always subordinate to the text and is never allowed to con- 
trol its meaning. Holmes v. Phenix Ins. Co., 98 Fed. 240, 39 C. C. 
A. 45, 47 L. R. A. 308. It would be doing violence to accepted rules 
of construction to uphold the contention that the parties by their 
agreement manifestly intended to exclude the installments in question 
from the payment of interest and intended that only the first and 
fourth installments should bear interest. 

A principle of construction well settled is that where one construc- 
tion would make a contract unusual and extraordinary, and another 





268 THE BANKING LAW JOURNAL 


construction, equally consistent with the language employed, would 
make it reasonable, fair, and just, the latter construction must pre- 
vail. Stein v. Archbald, 151 Cal. 220, 90 Pac. 536. 

The appeal is frivolous to the point of precluding the possibility of 
it having been taken in good faith or for any purpose save to delay 
the satisfaction of the judgment and therefore, in addition to affirming 
the judgment, it is ordered that the plaintiff have and recover from 
the defendants the sum of $100 damages because of the appeal. 

The judgment is affirmed. 

We concur: WILBUR, J.; MELVIN, J 


STATE TAXATION OF NATIONAL BANKS HOLDING 
STOCK IN OTHER BANKS. 


Bank of California, National Association v. Richardson, Treasurer of State of 
California, United States Supreme Court, January 27, 1919. 39 Sup. Ct. Rep. 165. 


Under Section 5219, U. S. Revised Statutes, a national bank, 
which owns stock in another national bank, may be taxed by a 
state as such stockholder, but the stock may not be included as 
an asset of the bank owning it in assessing a tax against the stock 
holders of the latter bank. A national bank, however, may not 
be taxed by a state as a stockholder in a state bank and the stock 
of the state bank is to be included as an asset of the national 
bank in assessing a tax against the stockholders of the national 
bank. 


Mr. E. S. Pillsbury, Mr. F. D. Madison, Mr. Oscar Sutro, and Mr. 
Alfred Sutro, all of San Francisco, Cal., for plaintiff in error. 

Mr. U. S. Webb and Mr. Raymond Benjamin, .both of San Fran- 
cisco, Cal., for defendant in error. 

Mr. Chief Justice White delivered the opinion of the Court. 

Except as to real estate, which is taxed directly in the name of 
the owner, all the available resources of banks for the purposes of 
taxation are reached under the law of California, not by an immediate 
levy on the banks as the owner, but by annual assessment and tax 
thereon made by the State Board of Equalization against the stock- 
holders of banks. The state law places the duty upon the banks to 
pay the tax assessed against their stockholders, with the obligation 
on the stockholders to repay, sanctioned by. a right conferred upon 
the banks to sell the stock of any stockholder failing to refund. 

The Bank of California, organized under the National Banking Law 


NOTE.— For other similar decisions see Banking Law Journal Digest, §§ 483, 485. 
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(Act June 3, 1864, c. 106, 13 Stat. 99) and established in San Fran- 
cisco, commenced this suit to recover the amount of a tax, levied 
against its stockholders in 1915 under the law previously stated, which 
it had paid under protest claiming that the tax was not only unlawful 
under the state law but illegal under the law of the United States 
governing the right of a state to tax national banks and their stock- 
holders. The case is here to review a judgment denying the right to 
recover, on the ground that the tax had been lawfully exacted under 
both the law of the state and that of the United States. 

The decision below, in so far as it rested upon the state law, is 
binding and we put that subject out of view. To understand the 
contentions as to the law of the United States requires a brief state- 
ment of the tax levied and the particulars in which it is complained of. 
The capital of the bank was $8,500,000, evidenced by 85,000 shares of 
the par value of $100 each. D. O. Mills & Company was a national 
bank established at Sacramento and the California Bank was a stock- 
holder in the bank to the extent of 2,501 shares. The California Bank 
was also the owner of 1,001 shares of stock in the Mission Bank, a 
banking corporation organized under the state law and doing business 
in San Francisco. The Board of Equalization in 1915 fixed the value 
of all the assets of the California Bank at the sum of $15,775,252.67. 
The board included in the assets making up this amount the stock 
standing: in the name of the California Bank, both in the D. O. Mills 
National Bank and in the Mission State Bank; the first, the Mills 
National Bank stock, being computed as worth $625,546.30, and the 
second, the Mission State Bank stock, as worth $121,916.50. 

Upon these valuations, the Board assessed the California Bank as 
a stockholder in the D. O. Mills National Bank and as a stockholder ir 
the Mission State Bank for the shares of stock which it held in those 
banks, valuing each at the sum previously stated. Besides, the stock- 
holders of the California National were assessed for the value of the 
assets of that bank, including in the amount the full value of the 
shares of stock owned by the bank in the Mills National and Mission 
State Banks. 

The controversy grows out of the asserted illegality of the twofold 
tax levied on the assessments of the California Bank as a stockholder 
in the Mills National Bank and in the Mission State Bank. Its solu- 
tion depends upon the effect of Rev. St. 5219 (Comp. St. § 9784), the 
text of which is in the margin.* 


*“Nothing herein shall prevent all the shares in any association 
from being included in the valuation of the personal property of the 
owner or holder of such shares, in assessing taxes imposed by author- 
ity of the state within which the association is located; but the legis- 
lature of each state may determine and direct the manner and place 
of taxing all the shares of national banking associatiors located within 














270 THE BANKING LAW JOURNAL 


the state, subject only to the two restrictions, that the taxation shall 
not be at a greater rate than is assessed upon other moneyed capital 
in the hands of individual citizens of such state, and that the shares 
of any national banking association owned by nonresidents of any 
state shall be taxed in the city or town where the bank is located, 
and not elsewhere. Nothing herein shall be construed to exempt 
the real property of associations from either state, county, or munici- 
pal taxes, to the same extent, according to its value, as other real 
property is taxed.” 


Without considering some modifications made by the Act of Feb- 
ruary 10, 1868 (15 Stat. 34, c. 7 [Comp. St. § 9784]), which are negli- 
gible for the purposes of the questions before us, the section is but 
the reproduction of a provision of section 41 of the Act of June 3, 1864, 
dealing with the organization of national banks. 13 Stat. 99,112. The 
forms of expression used in the section make it certain that in adopt- 
ing it the legislative mind had in view the subject of how far the 
banking associations created were or should be made subject to state 
taxation, which presumably it was deemed necessary to deal with in 
view of the controversies growing out of the creation of the Bank of 
the United States and dealt with by decisions of this court. McCulloch 
v. Maryland, 4 Wheat. 316, 436, 4 L. Ed. 579; Osborn v. Bank, 9 Wheat. 
738, 867, 6 L. Ed. 204; Weston v. Charleston, 2 Pet. 449, 7 L. Ed. 481. 

There is also no doubt from the section that it was intended to 
comprehensively control the subject with which it dealt and thus to 
furnish the exclusive rule governing state taxation as to the federal 
agencies created as provided in the section. All possibility of dispute 
to the contrary is foreclosed by the decisions of this court. People 
v. Weaver, 100 U. S. 539, 25 L. Ed. 705; Mercantile National Bank v. 
New York, 131 U. S. 138, 154, 7 Sup. Ct. 826, 30 L. Ed. 895; Owens- 
boro National Bank v. Owensboro, 173 U. S. 664, 19 Sup. Ct. 537, 43 
L. Ed. 850; Covington v. First National Bank, 198 U. S. 100, 25 Sup. 
Ct. 562, 49 L. Ed. 963. 

Two provisions in apparent conflict were adopted. First, the abso- 
lute exclusion of power in the states to tax the banks, the national 
agencies created, so as to prevent all interference with their opera- 
tions, the integrity of their assets, or the administrative govern- 
mental control over their affairs. Second, preservation of the taxing 
power of the several states so as to prevent any impairment thereof 
from arising from the existence of the national agencies created, to 
the end that the financial resources engaged in their development 
might not be withdrawn from the reach of state taxation, but on the 
contrary that every resource possessed by the banks as national 
agencies might in substance and effect remain liable to state taxation. 

The first aim was attained by the nonrecognition of any power 
whatever in the states to tax the federal agencies, the banks, except 
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as to real estate specially provided for, and, therefore, the exclusion 
of all such powers. The second was reached by a recognition of the 
fact that, considered from the point of view of ultimate and beneficial 
interest, every available asset possessed or enjoyed by the banks 
would be owned by their stockholders and would be, therefore, reached 
by taxation of the stockholders as such. Full and express power on 
that subject was given, accompanied with a limitation preventing its 
exercise in a discriminatory manner, a power which again from its 
very limitation was exclusive of other methods of taxation and left, 
therefore, no room for taxation of the federal agency or its instru- 
mentalities or essential accessories except as recognized by the pro- 
vision in question. 

Let us come to consider whether the taxation in question was 
sanctioned by the Act of Congress as thus understood. We do so, 
first, from the point of view of the twofold tax which was based 
on the ownership by the California Bank of stock in the D. O. Mills 
National Bank, and, second, as to the taxes which resulted from the 
ownership by the California Bank of stock in the Mission State Bank. 

In Bank of Redemption v. Boston, 125 U. S. 60, 8 Sup. Ct. 772, 31 
L. Ed. 689, it was determined that the stock held by one national 
bank in another is governed by the power to tax stockholders given 
by the statute. Hence, the circumstances of the ownership of the 
stock by the California Bank in the D. O. Mills National Bank in no 
way deflects the operation of the statute. This being the case, as the 
taxation of the California Bank as a stockholder in the Mills Bank 
conformed to the grant of power to tax stockholders of national 
banks, it results that the assessment for taxation made upon that 
basis was within the state authority and was rightly decided so to be. 

But the principle upon which this rests inevitably leads to the 
further conclusion, that the inclusion of the stock ownership of the 
California Bank in the Mills Bank as an asset of the California Bank 
for the purpose of taxing the stockholders of the latter bank was a 
disregard of the provision as to taxing stockholders fixed by the 
statute. 

Indeed, it is apparent that the use of the power conferred by the 
statute to tax the California Bank as a stockholder in the Mills Na- 
tional Bank and in addition to avail of such stock ownership for 
the purpose of taxing the shareholders of the California Bank, was 
but to accept the statute on the one hand, and to exert on the other 
a power which could have no existence consistently with the statute. 
To say that the two taxes, the one levied on the bank as a stock- 
holder in the Mills National Bank, and the other levied on the stock- 
holders of the California Bank, were valid because a taxation of 
different persons, the California Bank on the one hand and the stock- 
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holders of the California Bank on the other, serves only to emphasize 
the plain disregard of the statute which would result from the en- 
forcement of the taxes in question. 

It is undoubted that the statute from the purely legal point of view, 
with the object of protecting the federal corporate agencies which 
it created from state burdens and securing the continued existence of 
such agencies despite the changing incidents of stock ownership, 
treated the banking corporations and their stockholders as different. 
But it is also undoubted that the statute for the purpose of preserving 
the state power of taxation, considering the subject from the point of 
view of ultimate beneficial interest, treated the stock interest, that is, 
the stockholder, and the bank as one and subject to one taxation by 
the methods which it provided. 

Again, when the purposes of the statute are taken into view, the 
conclusion cannot be escaped that the transmutation of the stock 
interest of the California in the Mills Bank into an asset of the Cali- 
fornia Bank subject to be taxed for the purpose of reaching its stock- 
holders, is to overthrow the very fundamental ground upon which the 
taxation of stockholders must rest. 

We do not stop to point out the double burden resulting from the 
taxation of the same value twice which the assessment manifested, 
as to do so could add no cogency to the violation of the one power 
to tax by the one prescribed method conferred by the statute and 
which was the sole measure of the state authority. 

Coming to consider the tax on the California National Bank as 
a stockholder in the Mission State Bank, different considerations are 
controlling, since the provisions of the statute and the ruling in the 
Bank of Redemption Case, supra, both in letter and spirit apply only 
to stock ownership by a national bank in another national bank. 
It, therefore, follows that as the California National Bank was sub- 
ject to state taxation as a federal agency only to the extent authorized 
by the statute, the taxation of that bank as a stockholder in the Mis- 
sion Sate Bank was without the scope of the statute and beyond the 
power which it conferred. 

But while this is true, it also follows that as the stock in the Mission 
Bank belonged to the California Bank and was part of its genera! 
assets embraced by the comprehensive power conferred to tax such 
assets in the absence of some provision of the statute to the contrary, 
which as we have seen, was the case with regard to the stock held 
in the D. O. Mills National Bank, the assessment of the stock in the 
Mission Bank as an asset of the California Bank against its stock- 
holders was within the scope of the grant given by the statute and 
was, therefore, valid. 

From what we have said, it follows that the court below erred in 
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refusing to order the refunding of the sum paid for the taxes levied 
on the assessment made against the stockholders of the California 
Bank for the value of the stock held by that bank in the D. O. Mills 
National Bank, and which had been assessed against the California 
Bank as a stockholder in the Mills Bank; and further erred in so far 
as it refused to decree a refund of the amount paid for the tax levied 
on the California Bank as the result of the assessment on that bank 
as a stockholder in the Mission State Bank. In these particulars, 
therefore, its decree must be, and is reversed. Our order, therefore, is . 

Reverse and remand for further proceedings not inconsistent with 
this opinion. 

Mr. Justice Pitney, dissenting. 

I dissent from the conclusion that the taxation imposed directly 
upon the California National by reason of its ownership of Mills Na- 
tional shares entitled the stockholders of the former bank to have 
the estimated value of the Mills shares deducted from the estimate 
of their California shares. 

I find no suggestion of a right to such deduction in the language 
of section 5219. It permits the inclusion of “all the shares . . . in 
the valuation of the personal property of the owner or holder of 
such shares,” and leaves it to the legislature of each state to determine 
the manner and place of taxing them, “subject only to the two 
restrictions” which are particularly mentioned; and therefore, by 
necessary implication, free from all other restrictions. 

The opinion seems to adopt the view that to treat the Mills Na- 
tional shares as assets of the California National Bank amounts to 
imposing a “two-fold tax,” a “double burden,” or “two taxes” upon 
a single property interest. But if there are two taxes it is only 
because there are two banks, the stock in each of which is valued 
separately because the ownership is separate and distinct. 

It is said that section 5219 regards the ultimate beneficial interest 
and treats the interest of the stockholder and that of the bank as one. 
I cannot accept this view, for several reasons in addition to the im- 
plied exclusion of restrictions other than those expressly mentioned 
in the section. 

In the first place, the stockholder and the bank are entirely different 
entities, not merely in form but in substance; and this ought to be 
sufficient to rebut any inference that would rest upon an assumed 
identity in order to raise a limitation upon the already moderate 
scope of the scheme of taxation expressly prescribed. 

In the second place, the property interest of the stockholder is, in 
a most substantial sense, different from that of the bank. The bank, 
if taxable with respect to its property, would be taxable upon all of 
its assets, saving any that might be expressly exempted. But the 
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stockholders are in no proper sense the owners of the entire assets 
of the bank. Their interest, so far as they have any interest in the 
assets as such, is only in the residue that remains after payment of 
all outstanding liabilities. This is capable of enjoyment in possession 
only in the rare event of a winding-up and liquidation of the bank’s 
affairs. Short of this, and as is true in the particular case of the 
California Bank, the interest of the stockholders is almost the opposite 
of a property interest in the assets themselves; it being confined to 
- a right to have those assets employed in the current operations of a 
going concern of which they are only part proprietors, with the right 
to participate at proper intervals in the gains derived therefrom. 
Hence, while “book value’—that is, the excess of assets over out- 
standing liabilities—may be laid hold of, as it appears to have been 
laid hold of in this case, as a convenient mode of estimating the value 
of the stock interest, not only is it a matter of familiar knowledge 
that such an estimate is a mere approximation, but it is entirely clear 
that both in law and in the common experience of mankind the bene- 
ficial interest of the stockholder in the concerns of the bank is very 
substantially different from the beneficial interest of the bank in its 
assets. 

Thirdly, the distinction has been constantly recognized in the de- 
cisions of this court ever since the earliest establishment of the na- 
tional banks. The court having in the year 1862 decided that a state 
tax, imposed upon a bank according to the valuation of its capital 
and surplus as upon the property of individual citizens, was invalid 
in so far as it was based upon an investment in the stocks, bonds, 
and securities of the United States themselves exempt from taxation 
by the state (Bank of Commerce v. New York City, 2 Black, 620, 17 
L. Ed. 451) ; and having held two years later that the same rule must 
be applied to a state tax imposed against a bank under another statute 
which made banks liable to “taxation on a valuation equal to the 
amount of their capital stock paid in or secured to be paid in, and 
their surplus earnings,” etc. (Bank Tax Case, 2 Wall. 200, 17 L. Ed. 
793) ; the question was raised in the year 1865, in Van Allen v. Assess- 
ors, 3 Wall. 573, 584, etc., 18 L. Ed. 229, whether under section 41 of 
the National Bank Act of June 3, 1864 (13 Stat. 99, 112, c. 106), from 
which the present section 5219, Rev. Stat., is derived, a state possessed 
the power to authorize the taxation of shares of national banks in 
the hands of stockholders where the capital was wholly invested 
in stock and bonds of the United States. Bank of Commerce v. New 
York City, 2 Black, 620, and Bank Tax Case, 2 Wall. 200, 17 L. Ed. 
793, were referred to as calling for a negative answer; but the court 
sustained the tax upon the ground of the very distinction between the 
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stockholders and the bank that is now under consideration, the lan- 
guage of the opinion being (3 Wall. 583, 584, 18 L. Ed. 229): 


“The tax on the shares is not a tax on the capital of the bank. 
The corporation is the legal owner of all the property of the bank, 
real and personal; and within the powers conferred upon it by the 
charter, and for the purposes for which it was created, can deal with 
the corporate property as absolutely as a private individual can deal 
with his own. This is familiar law, and will be found in every work 
that may be operied on the subject of corporations. . . . The inter- 
est of the shareholder entitles him to participate in the net profits 
earned by the bank in the employment of its capital, during the exist- 
ence of its charter, in proportion to the number of his shares; and, 
upon its dissolution or termination, to his proportion of the property 
that may remain of the corporatin after the payment of its debts. 
This is a distinct independent interest or property, held by the share- 
holder like any other property that may belong to him. Now, it is 
this interest which the act of Congress has left subject to taxation 
by the states, under the limitations prescribed.” 


In the same case, the court found in the context of the National 
Bank Act most cogent reasons for the holding that Congress intended 
to permit the states to tax the entire interest of the stockholder, 
without regard to the character of the investments held by the bank. 
After referring to certain of the provisions of the act respecting the 
amount of the capital stock, its division into shares, and the responsi- 
bility of the shareholders for the debts of the bank, the opinion pro- 
ceeds as follows (3 Wall. 587-588, 18 L. Ed. 229): 


“In view of these several provisions in which the term shares, and 
shareholders, are mentioned, and the clear and obvious meaning of 
the term in the connection in which it is found, namely, the whole of 
the interest in the shares and of the shareholders; when the statute 
provides, that nothing in this act shall be construed to prevent ‘all 
the shares’ in any of the said associations, etc., from being included 
in the valuation of the personal property of any person or corpora- 
tion in the assessment of taxes imposed by state authority, etc., can 
there be a doubt but that the term ‘shares,’ as used in this connec- 
tion, means the same interest as when used in the other portions 
of the act. Take, for examples, the use of the term in the certificate 
of the numbers of shares in the articles of association, in the division 
of the capital stock into shares of one hundred dollars each; in the 
personal liability clause, which subjects the shareholder to an amount, 
and, in addition, to the amount invested in such shares; in the election 
of directors, and in deciding all questions at meetings of the stock- 
holders, each share is entitled to one vote; in regulations of the pay- 
ments of the shares subscribed; and, finally, in the list of shares kept 
for the inspection of the state assessors. In all these instances, it is 
manifest that the term as used means the entire interest of the share- 
holder; and it would be singular, if in the use of the term in the 
connection of state taxation, Congress intended a totally different 
meaning, without any indication of such intent. This is an answer 
to the argument that the ‘term,’ as used here. means only the interest 
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of the shareholder as representing the portion of the capital, if any, 
not invested in the bonds of the government, and that the state 
assessors must institute an inquiry into the investment of the capital 
of the bank, and ascertain what portion is invested in these bonds, 
and make a discrimination in the assessment of the shares. If Con- 
gress had intended any such discrimination, it would have been an 
easy matter to have said so. Certainly, so grave and important a 
change in the use of this term, if so intended, would not have been 
left to judicial construction. Upon the whole, after the maturest 
consideration which we have been able to give to*this case, we are 
satisfied that the states possess the power to tax the whole of the 
interest of the shareholder in the shares held by him in these associa- 
tions, within the limit prescribed by the act authorizing their organ- 
ization.” 


This distinction between bank and shareholder has been recognized 
consistently in the decisions of this court from that time until the 
present. It will not be necessary to analyze the cases, since the 
principal ones (New York v. Commissioners, 4 Wall. 244, 258, 18 L. 
Ed. 344; National Bank v. Kentucky, 9 Wall. 353, 359, 19 L. Ed., 701; 
Farrington v. Tennessee, 95 U. S. 679, 687, 24 L. Ed. 558; Tennessee 
v. Whitworth, 117 U. S. 129, 136, 6 Sup. Ct. 645, 29 L. Ed. 830; Bank 
of Commerce v. Tennessee, 161 U. S. 134, 146, 16 Sup. Ct. 456, 40 L. Ed. 
645; New Orleans v. Citizens Bank, 167 U. S. 371, 402, 17 Sup. Ct. 
905, 42 L.. Ed. 202) were summarized and quoted from in the opinion 
of the court in Owensboro National Bank v. Owensboro, 173 U. S. 
664, 677-682, 19 Sup. Ct. 537, 43 L. Ed. 850, where the distinction was 
emploted to demonstrate the substantial want of equivalency either 
in law or in fact between a tax on the franchise or property of the 
bank, such as had been imposed by the state in that case, and a tax 
upon the shares of stock in the names of the shareholders, permitted 
by section 5219, Rev. Stat. U. S. 

The solid basis of the distinction may be further emphasized by 
considering the practical effect of according to the stockholders of 
the California Bank, in the estimation of the value of their shares 
for the purpose of taxation, a deduction of the entire value of the 
stock held by this bank in the Mills National. This value, according 
to the admitted facts, is $625,546.30, which is about four per cent. of 
$15,775,252.67, the entire estimated value of the 85,000 shares of Cali- 
fornia National stock (excluding real estate from the computation). 
It is incorrect to take the latter sum as the value of all the assets 
of the California National. There is nothing in the record to show 
the value of its entire assets; but as the case comes before us as on a 
demurrer to plaintiff in error’s own pleading, and since the $15,775,- 
252.67 represents but the excess of its assets over its outstanding lia- 
bilities, it is reasonable to assume that the entire assets are much 
greater; it being evident that there must be assets to counterbalance 
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all outstanding liabilities, including specially the amounts due to de- 
positors. Let us take, for illustration, the very moderate assumption 
that plaintiff in error’s total assets were four times as much as its 
capital and surplus or, say $63,000,000. Of this amount, the valuation 
of the Mills National stock is less than one per cent. In other words, 
applying the theory of the prevailing opinion, the fact that one per 
cent. of its total assets is in the form of shares in another national 
bank entitles its own stockholders to an abatement amounting to four 
times that percentage, or about four per cent., from the valuation of 
their stock-holding interest in the plaintiff in error’s bank. And it is 
easy to see that, upon the same theory, if the shares held by one na- 
tional bank in another were equal in value to the aggregate of its own 
shares, although constituting but a small fraction of its entire assets, 
its shareholders would escape taxation altogether, although participat- 
ing in the profits of two banking institutions. 

As we have seen, the decisions of this court establish that under 
section 5219 the holder of shares in a national bank is not entitled to 
have the estimate of their taxable value reduced by reason of the 
fact that the capital and surplus of the bank are invested in securities 
that are exempted from state taxation. It also is clear that while the 
section in terms permits the real property of the bank to be taxed 
against it, this does not entitle the shareholder to an allowance from 
the assessed value of his shares by reason of the fact that the bank 
is thus taxed. It is true that many of the states, when authorizing 
the taxation of real estate against the bank, make an allowance for 
this by deducting the value thus taxed when computing the amount 
at which the shares shall be taxed; but this is not because of any 
requirement in the federal statute. In Commercial Bank v. Chambers, 
182 U. S. 556, 561, 21 Sup. Ct. 863, 45 L. Ed. 1227, this court expressly 
so held with respect to a claim for a deduction from the value of 
national bank shares because of real estate owned by the bank situate 
outside of the taxing state. In Peoples National Bank v. Marye (C. C.) 
107 Fed. 570, 579, it was held that section 5219 contemplates that the 
tax on real estate may be imposed independently of the tax upon 
the shares of the stockholder (affirmed upon another ground, 191 U. 
S. 272, 24 Sup. Ct. 68, 48 L. Ed. 180). And in Amoskeag Savings Bank 
v. Purdy, 231 U. S. 373, 34 Sup. Ct. 114, 58 L. Ed. 274, we sustained 
a tax imposed upon a shareholder under a statute that, while not 
exempting the real estate of the bank situate in the same state, 
allowed no deduction of its value in the computation of the taxable 
value of the shares. 

It seems to me that to allow a deduction from the taxable value of 
national bank shares because the bank happens to hold stock in an- 
other national bank is not only contrary to the clear intent of section 
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5219, but is inconsistent with all previous decisions of this court bear- 
ing upon the point, especially those that have denied a similar deduc- 
tion because of tax exempt securities held by the bank, or because of 
real estate taxed against it. 

Mr. Justice Brandeis and Mr. Justice Clarke concur in this dissent. 


NOTE GIVEN FOR DEBT OF THIRD PERSON. 


Santikos v. Hamilton-Turner Grocery Company, Court of Civil Appeals of Texas, 
February 5th, 1919. 208 &. W. Rep. 560. 


Where a person executes a note and delivers it to the payee 
in payment for goods furnished by the payee to a third person 
prior to the execution of the note, and such goods were not 
furnished at the request of the maker, the note is without con- 
sideration and cannot be enforced by the payee. 


Appeal from McLennan County Court; Jas. P. Alexander, Judge. 

Action by the Hamilton-Turner Grocery Company against Louis 
Santikos. From a judgment overruling a motion to enter judgment 
for defendant, he appeals. Reversed, and judgment rendered for 
defendant. 

Witt. Terrell & Witt, of Waco, for appellant. 

S. J. T. Smith, of Waco, for appellee. 

JENKINS, J. This was a suit upon a note executed by appellant 
and payable to appellee, a private corporation. Appellee is engaged 
in the grocery business, and one Mellatis was its customer. Mellatis 
failed in business, and was owing at the time something over $200 
to appellee. Apellant is the nephew of Mellatis, At the request 
of W. H. Turner, vice-president of appellee, appellant executed his 
note to appellee for $200, which was owing by Mellatis to appellee. 
The goods were not sold to Mellatis at the request of appellant, and 
there was no consideration for the execution of this note. Turner 
who got the note from appellant, testified as follows: 


“Defendant and I always had been pretty good friends at all times 
from the time he first started in Waco, from the time he ran a ham- 
burger stand down on Eighth street. He advised with me in all 
business propositions of all character and kinds, taken up lots of 
my time, and I was fortunate enough to give him good advice. 
Mellatis is Louis’ uncle. We were on very friendly terms, all of us. 
So, when Mellatis went out of business, | asked Louis if he would 
see that I got my money. Louis said he would; so I got the note 
and gave it to him, and he signed it, and that was all there was to 








NWOTE.—For other similar decisions see Banking Law Journal Digest an 
Supplement, § 133. 
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it. We had sold Mellatis’ groceries. I sold him the groceries before 
I had anything to say to Louis, the defendant. Mellatis owed me 
the debt. Louis was really under moral. obligations, As I say, this 
may not be law; but on account of the many favors that I had/ done 
this boy in the past, he was absolutely under moral obligations all 
the time to take care of me on this debt. There never was a word 
spoken then (at the time I got the note) about Tom Mellatis, as 
to his paying or not paying, or anything else, or as to Louis paying 
in small amounts, or large amounts, or anything else. I mean about 
Tom paying small amounts or large amounts. I do not remember 
whether or not Tom’s name was mentioned.” 


The note in suit was executed by appellant January 5, 1915. On 
February 3, 1915, appellee’s bookkeeper entered a credit on the Mel- 
latis account for $200, which he says was on account of this note. 
Appellant had nothing to do with the entry, and knew nothing about 
it. This is the substance of the testimony for appellee. 

At the conclusion of appellee’s testimony, appellant moved the 
court to enter judgment in his favor, which motion was by the court 
overruled. In this we think there was error. The views of this court 
with reference to the liability of the party who executes a note for 
the debt of another, without any consideration, are fully expressed 
in Witt v. Wilson, 160 S. W. 309, in which opinion Mr. Justice Rice 
cites numerous authorities to sustain the proposition that such a note 
is not collectable. Upon authority of that case, the instant case will 
be reversed, and judgment here rendered for appellant. 

Appellant’s testimony made a stronger case for himself. He testi- 
fied that Mr. Turner told him that, if he would execute the note, so 
that Mellatis would think that he had it to pay, that Mellatis would 
pay it off in small amounts, and that he did not expect appellant 
to pay the note. Our decision herein, however, is based exclusively 
upon the testimony of appellee. 

For the reasons stated, the judgment of the trial court is reversed, 
and judgment here rendered for the appellant. 

Reversed and rendered. 


IMPROPER INVESTMENT BY GUARDIAN. 


National Surety Company v. Manhattan Mortgage Company, New York Supreme 
Court, Appellate Division, January 10, 1919. 174 NW. ¥. Supp. 9. 


The defendant company induced a guardian to loan funds in 
her hands as guardian on a subordinate interest in a mortgage, in 
which the defendant held the prior interest. “The guardian’s in- 
terest was wiped out in a foreclosure suit. The investment by 
the guardian was illegal under the statutes of New York and the 
surety on her bond was required to make good the amount of 
the loss. It was held that the surety was entitled to hold the 
defendant liable for the amount. 
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Appeal from Trial Term, New York County. 

Action by the National Surety Company against the Manhattan 
Mortgage Company. From a judgment dismissing the complaint after 
a trial to the court, plaintiff appeals. Reversed, and judgment directed. 

Argued before CLARKE, P. J., and LAUGHLIN, SMITH, 
SHEARN, and MERRELL, JJ. 

William R. Page, of New York City, for appellant, 

Carlton B. Pierce, of New York City, for respondent, 

SMITH, J. In February, 1913, the defendant held a mortgage for 
$20,000 covering .premises owned by the Orosant Construction Com- 
pany. That company desired to increase the mortgage to $25,000. 
The defendant agreed to surrender its $20,000 mortgage and take a 
prior interest in a $25,000 first mortgage, provided some one could 
be found to take a subordinate $5,000 interest. One Annie G. Wallace, 
an old lady, was the guardian of George F. Brennan and Mary Kk. 
brennan. She had money of theirs in her possession, and her attorney 
induced her to take that $5,000 subordinate interest. In pursuance of 
these agreements the Orosant Construction Company executed to de- 
fendant a mortgage for $25,000, and defendant sold to Annie G, Wal- 
lace a subordinate interest to the amount of $5,000. The agreement 
was drawn by the defendant company and recites: 


“Whereas, the party of the first part, to wit, Annie G, Wallace, has 
this day purchased from the party of the second part a certain interest 
amounting to $5,000 in a certain indenture of mortgage and the bond 
which it secures.” 

The paper then recites that the defendant is the owner of a $20,000 
interest. but the ownership of the defendant is prior and superior to 
that of Annie G. Wallace, and that the interest of Annie G, Wallace 
is the same as though she held a second and subordinate mortgage 
to that of defendant. It then provides that the defendant was to re- 


ceive all payments of interest and was to pay to Annie G. Wallace 


after its own claim was satisfied. The interest of Annie G. Wallace 
was not assignable, while the interest of the defendant was assignable. 
In that agreement the interest of Annie G. Wallace is stated as guar- 
dian of the two infants before mentioned. This mortgage was after- 
wards foreclosed, and the interest of Annie G. Wallace was wiped out. 
Thereafter, upon an accounting, Annie G. Wallace was charged with 
this sum as having been improperly invested, and this plaintiff, which 
was the surety upon her bond, was compelled to pay the same. The 
substituted guardiag, upon the payment by the plaintiff of the amount, 
assigned to the plaintiff any claim that he might have against the de- 
fendant company. Thereupon this plaintiff brought this action to re- 
cover these moneys as unlawfully received and paid out by the de- 
fendant. The trial court has dismissed the complaint, upon the 
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ground that the defendant was a mere conduit to transfer the moneys 
from Annie G, Wallace to the Orosant Construction Company, which 
was in fact borrowing the same. 

That this investment was an unlawful one cannot be questioned. 
By section 85 of the Domestic Relations Law (Consol, Laws, c. 14), 
a guardian holding trust funds for investment had the power provided 
by section 111 of the Decedent Estate Law (Consol. Laws, c. 13) 
for an executor or administrator. By section 111 of the Decedent 
Estate Law, it is provided: 

“An executor, administrator, trustee or other person holding trust 
funds for investment may invest the same in the same kind of securi- 
ties as those in which savings banks of this State are by law author- 
ized to invest the money deposited therein, and the income derived 
therefrom, and in bonds and mortgages on unincumbered real property 
in this State worth fifty per cent. more than the amount loaned there- 
on. 


By subdivision 6 of section 146, Laws 1909, c. 10 (now section 239, 
subd, 6), of the Banking Law [Consol. Laws, 2]), it is provided that 
savings banks may invest in bonds and mortgages on unincumbered 
real estate to the extent of 60 per cent. of the value. The same rule 
holds substantially as to all trustees, as shown in section 21 of the 
Personal Property Law (Consol. Laws, c. 41), in which trustees 
generally are authorized to invest in securities in which savings banks 
are authorized by law to invest, and in bonds and mortgages in unin- 
cumbered real estate worth 50 per cent. more than the amount loaned 
thereon. 

Although this investment was in what was denominated a first mort- 
gage, nevertheless it was a subordinate interest in that mortgage, 
therefore it was on real estate incumbered to the extent of a mortgage 
interest held by this defendant which was prior to the guardian’s 
interest therein. 

Nor can the defendant escape liability for its wrongful act in taking 
these moneys upon the claim that it was a mere conduit. The $25,000 
mortgage was taken in the name of the defendant, and a $5,000 sub- 
ordinate interest was purchased by Annie G. Wallace from the de- 
fendant, and the money paid therefor to the defendant. The defend- 
ant had full notice that it was taking these moneys unlawfully from 
a guardian. The contract was made with Annie G. Wallace, as guar- 
dian, and, moreover, the evidence is to the effect that defendant was 
notified before that, and was warned that it was dealing with the 
funds of an infant. 

Even if it can be claimed that this was not a purchase of a sub- 
ordinate interest in this mortgage, but that the defendant handled 
these moneys for the purpose of buying for the said guardian what 
was in substance a second mortgage upon the premises, the defendant 
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is clearly liable, because even in that aspect it made itself a trustee 
of this fund, which it unlawfully diverted, and for which it became 
liable, either to Annie G. Wallace or her successor, and therefore this 
plaintiff, as the assignee of the substituted guardian. 

Where a trustee wrongfully diverts trust funds, he is liable as 
for a devastavit, and all knowingly assisting him therein are generally 
liable for the injury done to the cestui que trust. This is a salutary 
rule, and is in accord with that principle of law which makes all per- 
sons knowingly participating in a wrong equally liable for the damages 
sustained thereby. 

In Anderson v. Foster, 112 Ga. 270, 37 S. E. 426, the rule is thus 
stated: : 


“One who aids and assists a trustee in misapplying trust funds, with 
knowledge of his misconduct. is directly accountable to the person 
injured by such misapplication; although the person thus assisting the 
trustee does not himself reap the fruits of the misappropriation, but 
pays the fund over to another whom he represents.” 


Now this case was decided upon the Civil Code of Georgia, but 
that provision of the Civil Code is but a statement of the common-law 
liability. 

In Safe Deposit & Trust Co. v. Cahn, 102 Md. 530, 62 Atl. 819, the 
rule is stated: 


“A person abetting a defaulting trustee becomes, by participation in 
the breach of trust, a trustee and amenable to the jurisdiction of a 
court of equity in a suit by a substituted trustee.” 


It is further held: 


“A general partnership wrongfully aided a trustee in misappro- 
priating trust funds. It was then dissolved, and a limited partnership 
took its assets and assumed its liabilities. Held, that the liability of 
the general partnership to make restitution to the trust estate was 
included in the liability assumed by the limited partnership.” 


In Loring v. Salisbury Mills, 125 Mass. 138, it is held: 


“If a corporation issues a certificate of stock to A. as trustee, and 
has notice of the name of the cestui que trust, and, on A.’s wrongfully 
transferring the certificate, issues a new certificate without making 
any inquiry, it is liable to the rightful owner, if he is injured thereby, 
without proof of fraud or collusion between the corporation and the 
trustee.” 


In Bank v. Byrnes, 61 Kan. 464, 59 Pac. 1058, the opinion in part 
reads: 


“As a general principle, all persons who knowingly participate or 
aid in committing a breach of trust are responsible for the wrong and 
may be compelled to make good the loss.” 


This rule of law is recognized also in Perry v. Oerman, 63 W. Va. 
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566, 60 S. E. 604,15 L. R. A. (N. S.) 310, 129 Am. St. Rep. 1020, in 
which it is held: 


“It must be shown that he knowingly partakes in the breach of 
trust, to charge a third person as a party to misappropriation of a 
trust fund.” 


In Clarkson Home v. Missouri, K. & T. R. Co., 182 N. Y. 47, 74 
N. E. 571, it is held: 


“Where * * * the treasurer of such corporation, without the 
knowledge or consent of the corporation or any of its officers and with 
the intent of converting them to his own use, abstracted certain railway 
bonds registered in the name of the corporation, * * * induced 
the transfer agent of the railway company, a member of the New 
York Stock Exchange, to change the registration into bonds payable 
to bearer and by the same means induced a broker, also a member 
of the exchange, who knew the bonds were registered, advised him 
how to change them, assisted in the preparation of the power of attor- 
ney which was witnessed by him, and who transmitted all the papers 
on which the transfer agent acted, to seli them and pay over to him 
the proceeds, which he appropriated to his own use and then ab- 
sconded, the corporation may recover from either party the bonds or 
their value. * * * The railway company is liable because it knew 
the bonds belonged to the corporation, and violated its undertaking 
therewith that it would not transfer them except by its direction or 
hat of its duly authorized attorney, thus enabling them to be soid 


in the market, and the fact that its transfer agent was deceived by 
misrepresentations and forgeries does not relieve it from liability. 
The broker is liable because he knew the bonds belonged to the cor- 
poration, both before and after the registration was changed, and that 
he had no right to sell them without its authority, and the fact that 
he was also deceived does not relieve him from responsibility.” 


In Clark v. Whitaker, 19 Conn. 319, 48 Am. Dec, 160, it was held: 


“Where a party was not personally engaged in the acts of taking 
possession, using, and disposing of the property in question, but co- 
operated with the principal actor, by aiding and abetting bim in doing 
those acts, and subsequently recognized and approved of them, he 
was held to be chargeable with the conversion.” 


In Moore v. Eldred, 42 Vt. 13, it was held that if one, having reason 
to believe that personal property in the possession of another person 
has not been lawfully acquired, advises or co-operates with such per- 
son to induce him to make a sale of it, he may be held liable directly 
as for a conversion. In Cone v. Ivinson, 4 Wyo. 230, 35 Pac. 933, 
it is held— 

“that one who instigates a conversion is as much a principal as the one 
performing the act of conversion.” 

These authorities are directly in point, because a trustee who wastes 
the property of an estate, and is guilty of a devastavit, converts that 
property and may be held liable in an action for conversion. Whether 
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or not, therefore, the defendant may be held to have acted as vendor. 
of a part of the mortgage, or as agent for the guardian in the purchas- 
ing of the mortgage interest, or even as merely aiding or abetting 
in the use of these funds, known by him to be unlawful, it has become 
liable to the plaintiff for the injuries sustained. The judgment should 
therefore be reversed, and judgment directed for the plaintiff as de- 
manded in the complaint. Findings and judgment to be settled upon 
notice. 

Judgment reversed, with costs, and judgment directed for plaintiff 
as demanded in complaint, with costs. Settle order on notice. All 
concur. 


THE RIGHT TO COMPEL A DECLARATION OF 
' DIVIDENDS. 


Dodge v. Ford Motor Co. 


The case of Dodge v. Ford Motor Company (170 N. W. Rep. 
668), recently decided by the Supreme Court of Michigan, has at- 
tracted country-wide attention. The action was brought by John 
F. Dodge and Horace E. Dodge, stockholders in the Ford Com- 
pany, against the company and its directors to compel them to 
declare an extra dividend out of moneys on hand. The testimony 
brings out some interesting figures with reference to the financial 
condition of the Ford Company and the wonderful organization 
which it has built up. At the time when the testimony was taken 
the authorized capital stock of the Company was $2,000,000. The 
corporation had a surplus of $112,000,000, about $54,000,000 cash on 
hand, and had earned profits amounting to $59,000,000 in the past 
year with the expectation of $60,000,000 profits during the coming 
year. The directors had adhered to a policy of declaring a dividend 
of 5 per cent. per month on the $2,000,000 capital, that is to say, a 
dividend of $1,200,000 per year, the intention being to permit the 
earnings of the company to accumulate for the purpose of subse- 
quently vastly expanding its plant. The court lays down the princi- 
ple that, while the declaration of dividends is a matter which rests 
within the discretion of the directors, this power is not to be abused 
or unreasonably exercised. The court’s decree is to the effect that 
the directors be required to declare an extra dividend of $19,000,000. 

The length of the opinion makes it impossible to reproduce it 
in its entirety. The following quotation, however, brings out some 
of the more important of the arguments advanced by counsel: 

“When plaintiffs made their complaint and demand for further 


dividends, the Ford Motor Company had concluded its most prosper- 
ous year of business. The demand for its cars at the price of the 
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preceding year continued. It could make and could market in the 
year beginning August 1, 1916, more than 500,000 cars. Sales of parts 
and repairs would necessarily increase. The cost of materials was 
likely to advance, and perhaps the price of labor; but it reasonabl 
might have expected a profit for the year of upwards of $60,000,000. 
It had assets of more than $132,000,000, a surplus of almost $112,- 
000,000, and its cash on hand and municipal bonds were nearly 
$54,000,000. Its total liabilities, including capital stock, was a little 
over $20,000,000. It had declared no special dividend during the 
business year except the October, 1915, dividend. It had been the 
practice, under similar circumtstances, to declare larger dividends. 
Considering only these facts, a refusal to declare and pay further 
dividends appears to be not an exercise of discretion on the part of 
the directors, but an arbitrary refusal to do what the circumstances 
required to be done. These facts and others call upon the directors 
to justify their action, or failure or refusal to act, In justification, 
the defendants have offered testimony tending to prove, and which 
does prove, the following facts: It had been the policy of the 
corporation for a considerable time to annually reduce the selling 
price of cars, while keeping up, or improving, their quality. As early 
as in June, 1915, a general plan for the expansion of the productive 
capacity of the concern by a practical duplication of its plant had 
been talked over by the executive officers and directors and agreed 
upon; not all of the details having been settled, and no formal action 
of directors having been taken. The erection of a smelter was con- 
sidered, and engineering and other data in connection therewith se- 
cured. In consequence, it was determined not to reduce the selling 
price of cars for the year beginning August 1, 1915, but to maintain 
the price and to accumulate a large surplus to pay for the propose 
expansion of plant and equipment, and perhaps to build a plant for 
smelting ore. It is hoped, by Mr. Ford, that eventually 1,000,000 cars 
will be annually produced. The contemplated changes will permit 
the increased output. 

“The plan, as affecting the profits of the business for the year 
beginning August 1, 1916, and thereafter, calls for a reduction in the 
selling price of the cars. It is true that this price might be at any 
time increased, but the plan called for the reduction in price of $80 
acar. The capacity of the plant, without the additions thereto voted 
to be made (without a part of them at least), would produce more 
than 600,000 cars annually. This number, and more, could have been 
sold for $440 instead of $360, a difference in the return for capital, 
labor, and materials employed of at least $48,000,000. In short, the 
plan does not call for and is not intended to produce immediately a 
more profitable business, but a less profitable cne; not only less 
profitable than formerly, but less profitable than it is admitted it 
might be made. The apparent immediate effect will be to diminish 
the value of shares and the returns to shareholders. 

“It is the contention of plaintiffs that the apparent effect of the 
plan is intended to be the continued and continuing effect of it, and 
that it is deliberately proposed, nct of record and not by official 
corporate declaration, but nevertheless proposed, to continue the 
corporation henceforth as a semi-eleemosynary institution and not as 
a business institution. In support of this contention, they point to 
the attitude and to the expressions of Mr. Henry Ford. 
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“Mr. Henry Ford is the dominant force in the business of the Ford 
Motor Company. No plan of operations could be adopted unless he 
consented, and no board of directors can be elected whom he does 
not favor. One of the directors of the company has no stock. One 
share was assigned to him to qualify him for the position, but it is 
not claimed that he owns it. A business, one of the largest in the 
world, and one of the most profitable, has been built up. It employs 
many men, at good pay. 

“*My ambition,’ said Mr. Ford, ‘is to employ still more men, to 
spread the benefits of this industrial system to the greatest possible 
number, to help them build up their lives and their homes. To 
do this we are putting the greatest share of our profits back in the 
business. 

“*With regard to dividends, the company paid sixty per cent. on 
its capitalization of two million dollars, or $1,200,000, leaving $58,000,- 
000 to reinvest for the growth of the company. This is Mr. Ford’s 
policy at present and it is understood that the other stockholders 
cheerfully accede to this plan.’ : 

“He had made up his mind in the summer of 1916 that no dividends 
other than the regular dividends should be paid ‘for the present.’ 

“*Q. For how long? Have you fixed in your mind any time in the 
future, when you were going to pay— A. No. 

““Q. That was indefinite in the future? A. That was indefinite; 
yes, sir.’ 

“The record, and especially the testimony of Mr. Ford, convinces 
that he has to some extent the attitude towards shareholders of one 
who has dispensed and distributed to them large gains and that they 
should be content to take what he chooses to give. His testimony 
creates the impression, also, that he thinks the Ford Motor Com- 
pany has made too much money, has had too large profits, and that, 
although large profits might be still earned, a sharing of them with 
the public, by reducing the price of the output of the company, ought 
to be undertaken. We have no doubt that certain sentiments, phil- 
anthropic and altruistic, creditable to Mr. Ford, had large influence 
in determining the policy to be pursued by the Ford Motor Company 
—the policy which had been herein referred to. 

“Tt is said by his counsel that— 

“*Although a manufacturing corporation cannot engage in human- 
itarian works as its principal business, the fact that it is organized 
for profit does not prevent the existence of implied powers to carry 
on with humanitarian motives such charitable works as are inci- 
dental to the main business of the corporation.’ 

“And again: 

“As the expenditures complained of are being made in an expan- 
sion of the business which the company is organized to carry on, and 
for purposes within the powers of the corporation as hereinbefore 
shown, the question is as to whether such expenditures are rendered 
illegal because influenced to some extent by humanitarian motives 
and purposes on the part of the members of the board of directors.’ 

“In discussing this proposition, counsel have referred to decisions 
such as Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 827; Taunton 
v. Royal Ins. Co., 2 Hem. & Miller, 135; Henderson v. Bank of 
Australia, L. R. 40 Ch. Div. 170; Steinway v. Steinway & Sons, 17 
Misc. Rep. 43, 40 N. Y. Supp. 718; People v. Hotchkiss, 136 App. 
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Div. 150, 120 N. Y. Supp. 649. These cases, after all, like all others 
in which the subject is treated, turn finally upon the point, the ques- 
tion, whether it appears that the directors were not acting for the 
best interests of the corporation. We do not draw in question, nor 
do counsel for the plaintiffs do so, the validity of the general proposi- 
tion stated by counsel nor the soundness of the opinions delivered 
in the cases cited. The case presented here is not like any of them. 
The difference between an incidental humanitarian expenditure of 
corporate funds for the benefit of the employes, like the building of 
a hospital for their use and the employment of agencies for the bet- 
terment of their condition, and a general purpose and plan to benefit 
mankind at the expense of others, is obvious. There should be no 
confusion (of which there is evidence) of the duties which Mr. Ford 
conceives that he and the stockholders owe to the general public 
and the duties which in law he and his codirectors owe to protesting, 
minority stockholders. A business corporation is organized and 
carried on primarily for the profit of the stockholders. The powers 
of the directors are to be employed for that end. The discretion of 
directors is to be exercised in the choice of means to attain that end, 
and does not extend to a change in the end itself, to the reduction 
of profits, or to the non-distribution of profits among stockholders 
in order to devote them to other purposes. 

“There is committed to the discretion of directors, a discretion to 
be exercised in good faith, the infinite details of business, including 
the wages which shall be paid to employes, the number of hours 
they shall work, the conditions under which labor shall be carried 
on, and the price for which products shall! be offered to the public. 

“Tt is said by appellants that the motives of the board members 
are not material and will not be inquired into by the court so long 
as their acts are within their lawful powers. As we have pointed 
out, and the proposition does not require argument to sustain it, it 
is not within the lawful powers of a board of directors to shape and 
conduct the affairs of a corporation for the merely incidental benefit 
to shareholders and for the primary purpose of benefiting others, 
and no one will contend that, if the avowed purpose of the defendant 
directors was to sacrifice the interests of shareholders, it would not 
be the duty of the courts to interfere. 

“We are not, however, persuaded that we should interfere with the 
proposed expansion of the business of the Ford Motor Company, 
In view of the fact that the selling price of products may be increased 
at any time the ultimate results of the larger business cannot be 
certainly estimated. The judges are not business experts. It is rec- 
ognized that plans must often be made for a long future, for expected 
competition, for a continuing as well as an immediately profitable ven- 
ture. The experience of the Ford Motor Co. is evidence of capable 
management of its affairs. It may be noticed, incidentally, that it took 
from the public the money required for the execution of its plan, and 
that the very considerable salaries paid to Mr. Ford and to certain 
executive officers and employes were not diminished. We are not 
satisfied that the alleged motives of the directors, in so far as they 
are reflected in the conduct of the business, menace the interests of 
shareholders. It is enough to say, perhaps, that the court of equity 
is at all times open to complaining shareholders having a just 
grievance. 
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“Assuming the general plan and policy of expansion and the details 
of it to have been sufficiently, formally, approved at the October and 
November, 1917, meetings of directors, and assuming further that the 
plan and policy and the details agreed upon were for the best ultimate 
interest of the company and therefore of its shareholders, what does 
it amount to in justification of a refusal to declare arid pay a special 
dividend or dividends.” The Ford Motor Company was able to 
estimate with nicety its income and profit. It could sell more cars 
than it could make. Having ascertained what it would cost to pro- 
duce a car and to sell it, the profit upon each car depended upon the 
selling price. That being fixed, the yearly income and profit was 
determinable, and, within slight variations, was certain. | 

“There was appropriated—voted—for the smelter $11,325,000. As 
to the remainder voted, there is no available way for determining 
how much had been paid before the action of directors was taken 
and how much was paid thereafter; but assuming that the plans 
required an expenditure sooner or later of $9,895,000 for duplication 
of the plant, and for land and other expenditures $3,000,000, the total 
is $24,220,000. The company was continuing business, at a profit— 
a cash business. If the total cost of proposed expenditures had been 
immediately withdrawn in cash from the cash surplus (money and 
bonds) on hand August 1, 1916, there would have remained nearly 
$30,000,000. 

“Defendants say, and it is true, that a considerable cash balance 
must be at all times carried by such a concern. But, as has been 
stated, there was a large daily, weekiy, monthly, receipt of cash. 
The output was practically continuous and was continuously, and 
within a few days, turned into cash. Moreover, the contemplated 
expenditures were not to be immediately made. The large sum ap- 
propriated for the smelter plant was payable over a considerable period 
of time. So that, without going further, it would appear that, accept- 
ing and approving the plan of the directors, it was their duty to 
distribute on or near the Ist of August, 1916, a very large sum of 
money to stockholders. 

“In reaching this conclusion, we do not ignore, but recognize, the 
validity of the proposition that plaintiffs have from the beginning 
profited by, if they have not lately, officially, participated in, the 
general policy of expansion pursued by this corporation. We do 
not lose sight of the fact that it had been, upon an occasion, agree- 
able to the plaintiffs to increase the capital stock to $100,000,000 by 
a stock dividend of $98,000,000. These things go only to answer other 
contentions now made by plaintiffs, and do not and cannot operate 
to estop them to demand proper dividends upon the stock they own. 
It is obvious that an annual dividend of 60 per cent. upon $2,000,000, 
or $1,200,000, is the equivalent of a very small dividend upon $100,- 
000,000, or more. 

“The decree of the court below fixing and determining the specific 
amount to be distributed to stockholders is affirmed. In other re- 
spects, except as to the allowance of costs, the said decree is reversed. 
Plaintiffs will recover interest at five per cent. per annum upon their 
proportional share of said dividend from the date of the decree of 
the lower court. Appellants will tax the costs of their appeal, and 
two-thirds of the amount thereof will be paid by plaintiffs. No other 
costs are allewed.” 





THE ITALIAN ECONOMIC AND FINANCIAL 
SITUATION. 


The situation in Italy is thoroughly reviewed and accurately stated 
in the following statement issued by the Italian Discount and Trust 
Company, 399 Broadway, New York, under date of April 1: 


A new, and greater, Italy is arising slowly, but without halt, out 
of the economic and industrial devastations engendered by the world 
war. Her future is bright. She is entering into an era that augurs 
well for her general prosperity. The old notion, entertained particu- 
larly by Americans, that Italy is largely a great art museum and 
treasure storehouse, is being gradually dispelled by the accomplish- 
ments of that nation during the war. As a matter of fact, Italy is 
one of Europe’s most progressive nations, in spite of being one of 
the youngest. 

The plans now under way contemplate readjustment on an unprece- 
dented scale, so that the post-bellum status of Italy will, in all likeli- 
hood, see that country well on the way to the attainment of her right- 
ful place in big industry among the leading nations of the world. 
Industrial plants are being enlarged; their working capital has been 
greatly increased, and agencies are being opened in foreign countries, 
designed to take care of the growing markets. The establishment of 
branch banks to look out for the financing of this business expansion 
is preceding the new economic movement of the country, so that 
Italian trading will be well fostered when the widening-out process 
begins. 

‘INDUSTRY. 

Nothing can better illustrate the era of industrial expansion into 
which Italy is entering than the series of recent developments which 
have taken place throughout that country. The Ansaldo Company, 
munitions and metal works, has increased its capital to $100,000,000; 
Societa Ligure-Toscana di Elettricita has increased its capital from 
$6,000,000 to $12,000,000; Lloyd Adriatico, Ltd., a new navigation 
company, with its head office in Venice, has been formed, with a 
capital of $5,000,000; the Lloyd Mediterraneo (Italian Navigation 
Company), with a paid-up capital of about $20,000,000, has announced 
public subscription for nearly $16,000,000 worth of bonds, guaranteed 
by first-class naval pledges, and tax exempt; Ilva Acciaierie Alti 
Forni e Fonderie d’Italia, at Rome, has announced a capital increase 
of $54,000,000—from $6,000,000 to $60,000,000; the Fiat Company 
which, before the war, had a capital of nearly $4,000,000 has increased 
its capitalization to approximately $20,000,000, and intends to make 
a further increase; the Breda Works, which began the war with 
a capitalization of something like $4,500,000, increased this to about 
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$10,000,000, but before this was all paid in decided to again raise it 
to approximately $30,000,000; Societa Nazionale di Navigazione, 
Genoa, has raised its capital from $12,000,000 to $30,000,000; Societa 
Anonima Ing., Nicola Romeo & Co., at Milan, has increased its 
capital to $10,000,000. There have also been great increases of 
capital in the chemical and sugar industries, as well as in the cotton 
industry. 
THE Economic SITUATION. 


Reports have been current in the United States that Bolshevism, 
strikes, and other indications of economic unrest are rapidly spread- 
ing throughout Italy. From governmental and the most authentic 
private sources, it can be confidently stated that these reports are 
entirely without foundation in fact. The labor situation in Italy 
to-day is on a more stable basis than it has been for some time. 
Naturally, there is a certain degree of unemployment, just as there 
is in other countries of the world at present, but government under- 
takings on a large scale, in the form of public works, are being 
carried out, and this is relieving the unemployment question to some 
extent. The railroads, for example, are undergoing a physical reorgan- 
ization on the part of the Italian Government, which entails an 
expenditure of more than $300,000,000. New tracks are being laid, 
and factories which have been given up to war purposes are now 
devoted to the manufacture of rolling stock, locomotives, rails, and 
other necessary equipment. Road making, bridge building, harbor 
improvements, and the construction of numerous other public needs 
are being carried out, to the substantial relief of the labor problem. 
The printers in Rome and Milan embarked on a strike not long ago, 
but the differences were amicably adjusted by the concession of the 
eight-hour working day. Some time ago an agreement, satisfactory 
to both sides, was arrived at between the industrial leaders of Italy 
and the representatives of the labor unions, which took the form of a 
permanent committee upon which capital and labor are both repre- 
sented. The committee is bending every effort to satisfactorily settle 
labor questions as they arise, and reports have it that its efforts are 
meeting with no small degree of success. An encouraging tendency, 
indicative of the newer spirit, is the absolute agreement between the 
manufacturers and the labor element upon a system of profit-sharing 
which, furthermore, was made legal by the enactment of special legis- 
lation. It is pointed out by competent observers that it is these agree- 
ments between capital and labor which are making possible the huge 
industrial undertakings of present-day Italy. 


ITALIAN-AMERICAN TRADE. 


The United States Department of Commerce, as the beginning of a 
campaign to promote trade with the countries of the world, is dis- 
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patching an unusually large number of trade “ambassadors” to un- 
earth opportunities and new markets for American manufacturers. 
Some weeks ago, H. C. McLean, until recently manager of the United 
States Bureau of Foreign and Domestic Commerce in New York City, 
was sent to Italy, as Trade Commissioner, and Dr. A. P. Dennis has 
been appointed Commercial Attache to Italy. 

In Italy, too, steps are being taken to further commercial relations 
with the United States. A new corporation, the Italo-American 
Economic Committee, was recently formed and is now fully organized 
and is devoting its energies to the accomplishment of the following 
objectives: (1) Agreements to eliminate undue competition between 
producers; (2) agreements tending to increase the sale of non-com- 
petitive commodities in Italy and the United States, witha view also 
to regulating supplies and distribution in other markets; (3) the intro- 
duction and development in Italy of industries aided by American, as 
well as Italian capital; (4) investment of Italian and American capital 
for the utilization and development of natural resources and public 
enterprises in Italy, and in the Italian colonies and protectorates. The 
new corporation has the support of the, following organizations and 
societies: The Italian Agricultural Society ; the Italian Metallurgical, 
Machinery, Cotton, Wool, Silk, Electric and Paper Associations; the 
Italian Industrial Women’s League; the Sulphur Consortium; the 
Fruit Association of Messina, and the Italian shipping federations. 

There is no doubt but that the most cordial relationship exists be- 
tween Italy and the United States; and that the Italian market is one 
which is worthy of special development is indicated by the fact that 
in 1917 the United States sold more than $350,000,000 worth of goods 
to Italy. While the bulk of this trade consisted of raw materials, yet 
it is certain that a very large business in manufactured products can 
be built up with Italy, particularly in those goods which formerly were 
supplied by Germany. Right now, Italy is in the market for steel, 
machinery, leather, tools, steam and water power fittings, mineral 
oils, fats, cellulose, typewriting machines, boots and shoes, brushes, 
chemical products, dyes, paper, perfumes, razors, stationery supplies, 
and many other raw and manufactured commodities, 

It is pointed out by the Italian Metallurgical Association, in a 
recent report, that the needs of the metallurgical industry cannot be 
indefinitely satisfied by the limited supplies of iron ore existent in 
Italy. The inference is clear that the required iron and semi-manufac- 
tured iron products must be looked for from foreign sources. In 
1914 there were about 700,000 tons of iron mined in Italy, of which 
about 650,000 tons came from the island of Elba. The exigencies of 
the war, however, have stirred up researches for other iron ore de- 
posits in Italy. The well-known Ansaldo firm has recently installed 
electric blast furnaces to exploit high-grade iron ore in the Val di 
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Cogne (Aosta), it being estimated that there are about 6,000,000 tons 
of good iron ore in this district, Assuming that the manufacture of 
pig iron in Italy maintains only its normal production, namely, about 
400,000 tons per year, reliable estimates place the annual consumption 
at 700,000 tons of ore, so that in twenty years the Italian supplies will 
be exhausted. The report of the Metallurgical Association goes on 
to say that, as a remedial measure, at least 420,000 tons of scrap iron 
and steel will have to be imported annually into Italy. 


CREDITS AND ExCHANGE. 


The United States Treasury Department announced on March 21st 
that an additional credit of $75,000,000 had been given to Italy, bring- 
ing loans by the United States to Italy up to $1,496,500,000. 

On top of the announcement that the British Government had sus- 
pended its purchases of sterling exchange for its own account, there 
was made public on March 21st an official statement by the Division of 
Foreign Exchange of the Federal Reserve Board to the following 
effect: “All restrictions as to the sale or purchase of lire exchange 
by dealers as described under the executive order of the President of 
January 26th, 1918, are hereby removed until otherwise instructed.” 

The immediate effect of this announcement was that the lire rate 
here touched a low of 7.40, but the Italian Foreign Exchange Institute, 
the official Italian agency here, has given out a statement to the effect 
that it was still quoting an “official” rate of 6.75. At 6.75 the lira is 
worth only 14.8 cents, as against the normal gold parity of 19.3 cents. 
Government officials here explained that they regarded the “unpeg- 
ging” of foreign exchange rates by the allied Governments as an ex- 
ceedingly important measure accompanying readjustment of inter- 
national trade conditions to a normal peace-time basis, It is said 
to be the opinion of the Treasury Department that, in the long run, 
foreign trade will be benefited by the restoration of a free market. 


IMPORTS AND Exports. 


The trading restrictions imposed, as a matter of necessity, by both 
the Italian and the United States Governments, have naturally re- 
tarded the activities of importers and exporters in both countries. 
Several of the trades involved, feeling that the restrictions were being 
drawn too tightly, took steps to secure a determination of the ques- 
tions at issue, and to secure as much aid as possible from the 
authorities. ; 

One thing that afforded considerable relief was the announcement, 
on March Ist, by the War Trade Board that the prohibition upon the 
importation of leather and shoes into Italy had been removed. Such 
commodities may now be imported into Italy upon the obtaining of 
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an Italian import license, which is required for all shipments, including 
those made by parcels post. 

The American ambassador at Rome cabled to this country, late 
in February, that a communication received from the Italian Foreign 
Office states that the direct sale of sulphur from government to gov- 
ernment, and the system of compulsory export licenses for each ship- 
ment, had been abolished. The Italian customs authorities may now 
issue licenses direct. The Italian Government has abolished the allot- 
ment of annual quantities of sulphur for exportation to foreign coun- 
tries, exports being limited now only to the supplies available. Per- 
mission to export is conditional on destination to allied or neutral 
countries outside of the inter-allied economic blockade. 

Coffee, lard compound, and lard substitutes, may now be freely 
exported to Italy, in accordance with a recent announcement by the 
War Trade Board. Individual licenses are no longer required for ship- 
ment of those commodities to Italy and her colonies. As a result of 
those removals, the number of foodstuffs still remaining on the export 
conservation list has dwindled, so that it includes now only wheat 
and flour, and pork and pork products. 

For the twelve months, ending December, 1917, the value of the 
merchandise imported into Italy from the United States, was $419,- 
034,486; while for the twelve months, ending December, 1918, the 
figures were $492,145,797—-showing an increase of American goods 
sent to Italy of $73,111,311. During the same periods, Italy sent to 
the United States merchandise to the value of $24,340,022, and $36,- 
480,807, respectively. This tremendous balance of trade in favor of the 
United States is, of course, the reason why the Italian lira is quoted 
at such an unfavorable rate in this market. 

The value of the imports from Italy to the district of New York 
during February, 1919, amounted to $1,134,063—a decrease of $584,720 
from February, 1918. The value of the exports from the district of 
New York to Italy was $24,430,130 in February, 1919, as against 
$13,248,828 in February, 1918. 

The value of declared exports from Naples to this country, during 
1918, was more than double that of 1917—the figures being $5,265,128 
in 1917, and $11,315,197 in 1918. The biggest increase occurred in 
shipments of crude tartar, 4,756,122 pounds, valued at $888,155, being 
sent over here in 1917, as compared with 10,490,011 pounds, worth 
$7,109,144, in 1918. 

Announcement was recently made by the Italian Chamber of 
Commerce, in New York City, of the broadening of its activities. 
While in the past its operations were largely devoted to Italian im- 
ports into this country, it will now give over a large part of its work 
to cultivating American export trade to Italy. 
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SHIPS AND SHIPPING. 


The ocean transportation situation in regard to Italy is showing 
steady improvement. According to tables prepared by the Shipping 
Board’s Division of Planning and Statistics, at Washington, there 
were employed in overseas service under the American flag, on Janu- 
ary 31st, 1919, a total of 752 vessels, aggregating 1,961,239 gross tons, 
of which 25 vessels, with a gross tonnage of 119,587 tons, were em- 
ployed in trade with Italy. Some notable ships are engaged in the 
Italian trade, including the 8,800-ton Ekonk, which was constructed 
by Skinner & Eddy, of Seattle, in the short space of eighty-eight days. 

The Transatlantica Italiana has entered upon an extensive. ship- 
building program. The controlling interest in this Italian line was 
acquired some eighteen months ago by the firm of Gio. Ansaldo & Co., 
and it is the intention of that firm to develop to the limit the shipping 
business between Italy and the United States. Three large liners, 
due to arrive in this country early in 1920, are now being built in 
the Ansaldo shipyards. They will be 14 or 15-knot vessels, of about 
12,000 gross tons. In addition, the same firm of shipbuilders is plan- 
ning the construction of four more transatlantic liners, of 20,000 gross 
tons each, with a speed of about 20 knots an hour. 

The greatest difficulty in the Italian shipping situation at the pres- 
ent moment is the lack of tonnage. There are not enough steamers 
to satisfy the needs of the Italian Government for its controlled 
cargoes. The chief needs of Italian shipping are to be freed from 
the Italian Government war controls, although this result is, appar- 
ently, being realized in some degree. To-day Italy is reputed to 
possess a merchant marine of about 660,000 gross tons. Since she 
lost about 60 per cent. of her gross tonnage during the war, due to 
submarine attacks, she is logically in the market for vessels of prac- 
tically every type. 

The naval authorities at Naples recently declared that a concession 
for a dock at that port would be readily granted to an American 
company. Admiral Cutinelli and Commander Amato are the direc- 
tors of the port. One or two American steamship companies could 
make a request for land near the port and construct a private dock, 
which an agent in Naples could manage in his company’s interest. 
In addition, it would seem likely that American commerce could be 
developed by the erection of warehouses and display stores in Naples, 
for the exposition and sale of American goods. A Naples representa- 
tive could easily undertake the installation of these stores, and look 
after the sale, importation and distribution of goods in southern and 
central Italy. This is a project which may be well worth the consid- 
eration of American exporters. 

The United States Shipping Board issued the following quotations 
on March 7th: Special rates on high density cotton, per 100 pounds, 
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from South Atlantic ports to Italian main ports, $2.25; from Gulf 
ports to Italian main ports, $2.50; for all cargoes, except cotton, from 
South Atlantic ports to Genoa and Naples, $1.68 per 100 pounds, or 
90 cents per cubic foot. Previous quotations, announced February 
Ist, by the United States Shipping Board, designed te meet foreign 
competition, were: Freight rates from North Atlantic ports to Genoa 
and Naples, $1.60 per 100 pounds, or 85 cents a cubic foot, ship’s 
option. The exceptions are cotton, on which reductions had been 
announced, and steel shipments to Genoa and Naples, the rate for 
which is fixed at $40 a ton of 2,240 pounds, 

The White Star Line recently resumed its regular pre-war passenger 
and freight service to Italy, via the Azores and Gibraltar, by the dis- 
patching of the steamer Canopic from New York. 


FINANCE. 


That there is an exceptionally large amount of money in Italy seek- 
ing investment is evident from the fact that despite the enormous in- 
crease in capital invested in industrial enterprises, there still remained 
enough with which to subscribe more than $1,200,000,000 to the fifth 
national loan. The Turin correspondent of The London Economist 
furnishes a table showing the expansion in savings in the Saving 
Post Bank for the war period. On June 30th, 1915, the total savings 
accounts was $359,315,379, but by June 30th, 1918—three years later— 
the official figures showed $563,438,435. A supplemental report, dated 
October 31st, 1918, showed deposits of $616,273,497. Thus, since the 
middle of 1915, savings accounts in Italy have increased more than 
70 per cent. Deposits in all other banks in Italy have also greatly 
increased. The total in all banks on June 30th, 1914, was 7,595,400,000 
lire, and four years later, viz., on June 30th, 1918, deposits had 
amounted to 12,231,800,000 lire. 

One of the most important and, perhaps, the largest financial under- 
taking that has ever happened in Italy was the increase in the capital- 
ization of the Ansaldo firm to $100,000,000. Of the 800,000 bonds 
offered to subscribers, the public took a little more than 100,000. 
The remainder was taken by the banks. The Banca Italiana di Sconto, 
for instance, took 658,054 shares, and three other Italian banks 
absorbed the remainder. In other words, the customers of the 
Ansaldo firm took about twelve and.a half per cent. of the issue, and 
the banks and their big customers bought the balance. 

There has been considerable activity among the foremost Italian 
banks in opening branches in and near the Redentist territory, as 
well.as in foreign countries. As an example, Banca Italiana di Sconto, 
which has its head office in Rome, and which has more than eighty- 
five branches throughout the principal commercial and industrial 
centers of Italy, has announced the opening of additional branches 
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in Trieste, Trent, and Pirano d’Istria, as well as in Belluno, Udine, 
Gioia Tauro and Riposto—all in Italy. The same bank has, also, just 
recently established a branch in Constantinople. Banca Italiana di 
Sconto, with a capital of $63,000,000 and a reserve of $3,860,000, is 
the correspondent of the Italian Discount and Trust Company, New 
York City, of which latter institution it is joint proprietor with the 
Guaranty Trust Company of New York. The manner in which the 
large financial institutions are blazing the trails for manufacturers, 
exporters, and importers is regarded in the best-informed circles as a 
positive indication of Italy’s coming greatness in the field of foreign 
trading. Through the coordination of the individual activities of four 
of Italy’s greatest banks—Banca Commerciale, Banca Italiana di 
Sconto, Credito Italiano and Banco di Roma—the customers of these 
financial institutions are assured of more favorable conditions in the 
matter of credit advances, commissions, current accounts and all the 
other banking facilities which make for more successful operation in 
foreign commerce. All these efforts on the part of Italy’s leading 
financial interests cannot help but react favorably upon the interests 
of the large army of American importers and exporters now engaged 
in, or contemplating, trade with Italy. 

Receipts of the Italian Government for the first eight months of 

the fiscal year were in excess of the amount of the budget for the 
entire year by $60,000,000. The receipts up to the end of February, 
1919, were $800,000,000, which represents an increase over the same 
period last year of $180,000,000. 
_ Concerning the establishment of new State monopolies in Italy, it 
is provided, that dating from a day which shall be appointed by 
Royal Decree, the State shall assume, with the right to monopolize, 
the stocking and the sale of coffee and substitutes thereof, tea, sugar, 
petroleum, benzine, paraffine and other heavy and light mineral oils 
(exclusive of lubricants) and the by-products thereof from distillation, 
coal (exclusive of coke produced in Italy), denatured alcohol, explo- 
sives, and electric light bulbs. The State will also, on that same date, 
assume the monopoly of the extraction of mercury, and its sale inland 
and abroad, as well as the monopoly of the extraction of quinine and 
the by-products thereof. There has been strong opposition in Italian 
commercial centers against this whole Decree, with the result that 
the movement has been deferred for the present. 

American exporters of electrical machinery may be interested in a 
decree published in the Italian Gazetta Ufficialle for December 12th, 
1918, announcing that the standards of the Italian Electrotechnical 
Association for 1916 will be followed in the specifications of electrical 
machinery for the Government. The regulations are printed in detail 
and include conventional signs, terms, definitions, and instructions 
for bidding on Government work. 





[INQUIRIES ano CORRESPONDENCE | 


F 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that al of the facts involved be clearly set forth. 
If the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference to 
the transaction out of which the question arises. 


CORPORATE NOTES. 


Editor Banking Law Journal: WEst Vircinia, March 26, 1919. 


Dear Sir: I want the opinion of your Legal Department concerning a certain 
form of a note. Quite often corporations will make a note payable to “Ourselves” 
and will both sign and endorse the note. Also there may be other endorsers on 
the note whose names do not appear in the face of the note. This would likely 
be accommodation endorsers. 

Do you believe that this is a good form so far as the legal feature is concerned, 
or would it be preferable, in your opinion, to make such a note payable to the 
accommodation endorsers rather than to the order of “Ourselves”? CASHIER. 


Answer: The above letter refers to a promissory note, signed by a 
corporation, payable to the order of “ourselves,” indorsed by the 
corporation and also by other parties, which parties are presumably 
accommodation indorsers. It is asked. whether it would be better 
to have the note made payable to the order of the accommodation in- 
dorsers and then indorsed by them. 

So far as a bank which purchases such notes is concerned, we can- 
not see that either form has any advantage over the other. In either 
event the parties indorsing for accommodation are liable as indorsers 
to a subsequent holder. 

Where the note is made payable to the order of “ourselves,” the 
accommodation indorsers are known as irregular indorsers and their 
liability is prescribed by the Negotiable Instruments Act (Section 114 
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of the New York Act), which statute is in force in West Virginia. 
This Section reads as follows: 

“Liability of irregular indorser.” Where a person, not otherwise a 
party to an instrument, places thereon his signature in blank before 
delivery, he is liable as indorser in accordance with the following 
rules: 

1. If the instrument is payable to the order of a third person, he 
is liable to the payee and to all subsequent parties. 

2. If the instrument is payable to the order of the maker or drawer, 
or is payable to bearer, he is liable to all parties subsequent to the 
maker or drawer. 

3. If he signs for the accommodation of the payee he’is liable to all 
parties subsequent to the payee. 

It might be of some advantage to have the accommodation parties 
sign the note as makers instead of indorsers. In that event it would 
not be necessary to make presentment at maturity or send them 
notice of dishonor in order to charge them with liability. 


BEARER CHECK. 


Editor Banking Law Journal: MississiPPi, March 28, 1919. 


Dear Sir: Please answer the following question: Jno. Doe sends Jim Doe a 
check payable to bearer. Jim Doe sends same check to Chas. Doe after endorsing the 
check “Pay to the order of Chas. Doe.” Must the check be endorsed by Chas. Doe 
before the bank pays it or does the fact that the check started out a bearer check 
waive the endorsement? ASSISTANT CASHIER. 


Answer: The situation here presented is covered by the Negotiable 
Instruments Law (Section 70 of the New York act) which is in force 
in the state of Mississippi. This Section provides-as follows: 

“Indorsement of instrument payable to bearer. Where an instru- 
ment, payable to bearer, is indorsed specially, it may nevertheless be 
further negotiated by delivery; but the person indorsing specially 
is liable as indorser to only such holders as make title through his 
indorsement.” 


RESTRICTIVE INDORSEMENT. 


Editor Banking Law Journal: Kansas, April 2, 1919. 


Dear Sir: Will you kindly ask your law departmént to enawen, through the 
columns of your Journal, the following question? 

One of our correspondents sends all its cash items to us indorsed as follows: 
“Pay any bank, banker or trust company, Wheat Exchange Bank, Indiana.” 

Ahead of its indorsement are qualified and unqualified indorsements. Our corre- 
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spondent claims that its indorsement does not need the customary, “Previous 
indorsements guaranteed.” 


It is our understanding that any indorsement, other than simply, “Pay to the 
order of the State Savings Bank, Topeka, Kansas, Wheat Exchange Bank, Indiana,” 
is qualified and must be accompanied by the guaranty of previous indorsements. 


This bank is the only one sending us cash items using that stamp. All others 
read, “Previous indorsements guaranteed.” 


Considering the custom in vogue now, do you believe that its form of indorse- 
ment guarantees all previous indorsements? PRESIDENT. 


Answer: In our opinion, an indorsement in these words, “pay to bank, 
banker or trust company,” should be accompanied by the words 
“previous indorsements guaranteed.” 

There is authority to the effect that an indorsement to the order 
of any bank, banker or trust company is a restrictive indorsement, 
the same as an indorsement “for collection.” And there is authority 
to the effect that a person who’ indorses an instrument restrictively 
does not guarantee prior indorsements. 

This question is gone into very thoroughly in an answer to another 
inquiry published in the January, 1919, issue at page 70. 


STATE BANK ASSOCIATION CONGRATULATES 
GLASS. 


The following telegram was sent to Secretary of the Treasury 
Glass by E. McDougal, president of the Association of State Banks 
of the State of New York, on Monday, April 14: 


Hon. Carter Glass 
Secretary of the Treasury, 
Washington, D. C. 


On behalf of the Association of the State Banks of the State of New York, rep- 
resenting and in close touch with all classes of depositors in cities, villages and 
country districts, the Executive Committee of this Association congratulates the 
country at large on your decision as to the terms of the Victory Liberty Loan. 
While the rates of interest are lower than those our Association most respectfully 
recommend, we are convinced after more mature consideration that you are right. 
Your announcement lifts a cloud of apprehension that has hung over enterprise, 
gives business encouragement at a time when encouragement is sorely needed, helps 
to stabilize values of other bonds in which, through our savings banks, the earn- 
ings of our wage earners are invested, insures the government the hearty support 
of willing investors rather than the enforced support under pressure of unwilling 
investors, puts new spirit into our citizens and strengthens the government credit 
by the issuance of securities that will need no artificial support in the market. Our 
Association pledges you hearty co-operation. 

Exuiorr C. McDoueat, President. 
Paut E. Bonner, Secretary and Treasurer. 





THE INFLUENCE OF DOLLAR EXCHANGE. 


The following is a digest of address delivered by D. H. G. Penny, 
vice-president of the National Bank of Commerce in New York, at 
the annual convention of the Association of Reserve City Bankers, 
held at New Orleans, La., March 31: 

The United States has displaced England and all other pre-war 
creditor countries in supplying long time money for the financing of 
industry and transportation, it was declared by D. H. G. Penny, vice- 
president of the National Bank of Commerce in New York, in an 
address on “Dollar Exchange.” Vice-President Penny said in part: 

“Dollar Exchange” is a war time development. International ex- 
change is concerned with making payments between different coun- 
tries each having a different currency. Before the war, if a Brazilian 
merchant sold to an American importer, the settlement was made 
neither in Brazilian currency nor in American dollars; but in pounds 
sterling, bills or drafts drawn on London. The great instrumental- 
ity of international payments was bills of exchange or acceptances 
drawn on London banks or acceptance houses. Dollar exchange was 
not quoted officially in Buenos Aires or the other principal markets 
in South America. The volume of dealing in various kinds of foreign 
exchanges in Buenos Aires prior to 1914 would rank in the following 
order: 


Pounds sterling 
Reichsmarks 

Paris francs 

Belgian francs 
United States dollars 


sterling representing more than fifty per cent. of the total. 


During the war dollar exchange has made remarkable progress in 
dealings in South America and the Far East. It is more readily 
negotiated in Japan and China than any other exchange. Closely 
allied to dollar exchange and leading directly to an extension of dollar 
exchange is what is known as “direct exchange.” | For example, we 
are doing business with Argentina, Greece, Japan and other foreign 
countries in their own moneys now. Reversely, they quote dollars 
in their markets and make payments to us in dollars. This makes it 
easier for them, moreover, to make payments to some third country 
in dollar exchange and so furthers the use of dollar exchange. The 
following exchanges are among those now quoted in New York which 
were not quoted there before the war: Brazil, Argentina, Greece and 
India. At the present time every foreign bank of consequence has 
one or more accounts in the United States, whereas before the war 
many foreign countries had no correspondents at all here. 
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Prior to 1914 bank acceptances in the United States were unim- 
portant, and we consequently lacked the instrumentality for making 
dollar exchange an important factor in international operations. Since 
the inauguration of the Federal Reserve System, however, the growth 
in the volume of bank acceptances has been rapid. Bankers’ accept- 
ances purchased by the Federal Reserve Banks amounted to only 
$93,000 in February of 1915. By February, 1918, the figure had 
reached $294,000,000. On August 31, 1918, the total acceptance liabili- 
ties of member banks of the Federal Reserve System were $522,000,000. 
The total for all banks in the country may well have been $750,000,000, 
or three-fourths of a billion. Of our bank acceptances something over 
half are employed in foreign trade. In the New York discount market 
for dollar acceptances the margin of profit is now about one-sixty- 
fourth of one per cent., which is about the same as the pre-war margin 
on sterling. After the war we must take many a leaf from London’s 
book. Our commodity markets must be made more liquid. Our stock 
market must be prepared to take foreign securities and must deal in 
a larger list of securities. We are far behind London in the range and 
scope of both commodity and stock dealings, although the volume is 
large. We need not feel called upon, however, to extend dollar ex- 
change at the expense of our friends across the water. The recent 
break in sterling exchange gives America a great opportunity both 
to aid London and to extend dollar exchange through the world. Lon- 
don’s embarrassmert is temporary. Great Britain is still doubtless a 
creditor nation. She had about $20,000,000,000 of foreign investments 
before the war. She has loaned $9,000,000,000 more during the war 
to allies. On the other hand, she has sold perhaps $5,000,000,000 
or $6,000,000,000 of her foreign investments and has borrowed $5,000,- 
000,000 or $6,000,000,000 more during the war, leaving her with a net 
creditor position of, say, $17,000,000,000. She has large floating 
liabilities, however, unfunded and on short time, which are tempo- 
rarily embarrassing. 

Although long time interest rates on investments will remain high 
after the war, short time money rates on prime acceptances and on 
call money may be expected to go low for a period of a year or more 
as a consequence of our excessive gold holdings. During this time 
New York may well be the cheapest market for financing international 
trade, and dollar exchange may be widely extended, breaking down 
old trade habits and inertia which have favored sterling. After that 
England and the United States will compete in this matter fairly on 
their merits. It is legitimate and proper that we should compete 
with England by fair methods in any field that we choose to enter, 
but let us not forget that brave old England has borne the heat and 
burden of the day. Let us remember, too, on the financial side, the 
dark days of 1893, when the gold standard was imperilled and when 
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that courageous statesman, Grover Cleveland, with only $20,000,000 
in the Treasury, continued to pay out gold on demand, relying upon 
relief which the London market afforded in checking the international 
drains upon our gold. England has been generous to us in the past, 
and England deserves well of us to-day. 

Whether or not we displace England in the short term money 
market in financing the actual shipment of goods from country to 
country, we have displaced her and all the pre-war creditor countries 
in supplying real capital, or long time money, for the financing of 
industry and transportation. To accumulate long time capital we 
must produce more in a year than we consume in a year. In saving 
capital our people will not merely be making individual profit, but 
they will also be performing services both to their country and to 
humanity of a vital sort. Civilization has been saved from Germany, 
but it must now be saved from poverty and economic shipwreck. The 
whole world looks to America, and America will not be found wanting. 


SON OF J. P. MORGAN ELECTED DIRECTOR OF LIBERTY 
NATIONAL. 


Junius Spencer Morgan, eldest son of J. P. Morgan, was recently elected to 
the board of directors of the Liberty National Bank. Mr. Morgan is a mem- 
ber of his father’s firm, in the credit department, and this is his first 
directorship. 

Mr. Morgan graduated from Harvard in the class of 1914. In September 
of the same year he entered the Boston offices of Brown Brothers & Co., 
remaining with them until the following September, when he entered his 
father’s offices in New York. 

He enlisted in the Navy in April, 1917, and was sent to an officers’ training 
camp at Annapolis, where he was graduated and commissioned. From Sep. 
tember 22, 1917, to August 28, 1918, he was in active foreign service. He left 
the Navy on December 13, 1918. 


FOREIGN DEPARTMENT OF THE FIFTH AVENUE BANK. 


The Fifth Avenue Bank of New York is expanding the facilities of its 
Foreign Department, to meet the growing needs of its customers, and to de- 
velop the relationship between the United States and foreign countries. The 
bank will issue its own letter of credit payable at the principal cities of the 
world. : 

The Foreign: Department will be in charge of Mr. George Acheson, who has 
for thirty years been associated with Messrs. Brown Brothers & Company, 
bankers, in their Travelers’ Letters of Credit Department. During the early 
part of the war, Mr. Acheson was Paris representative of Brown Brothers 


& Company. 





POSTAL LIFE BUILDING BOUGHT BY THE 
NATIONAL BANK OF COMMERCE. 


The increasing need for more space caused the National Bank of 
Commerce in New York to buy the site and building of the Postal 
Life Insurance Company which adjoined its premises on Nassau street. 
The property was ac- 
quired early in Febru- 
ary. The premises se- 
cured have a frontage 
of 79.6 feet on Nassau 
Street and 111 on Lib- 
arty Street, running 90.1 
feet on the western 
boundary and 109 on 
the south. The purchase 
gives to the National 
Bank of Commerce 
ownership of the entire 
frontage on the west 
side of Nassau Street, 
between Liberty and 
Cedar Streets. 

The Postal Life In- 
surance building is fif- 
teen stories in height, 
and is noted as the first 
of the city’s skyscrapers 
erected by a real estate 
syndicate. For that rea- 
son it was originally 
known as the Syndicate 
Building and was re- 
garded as one of the 
finest structures on the 
fringe of the financial 
district, It was for a 
time owned by the 
Provident Life Insur- 
ance Company, but 
when the Postal Life 
Insurance Company took over the business of the Provident, it also 
acquired its realty holdings. 

For the past six months the offices of President James S. Alexander 
have occupied about one-third of the second floor of. the Postal 
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Building. Demand for more working space for the bank’s officers 
necessitated leasing the additional room. 


A GOOD STORY OF THE INCOME TAX. 


“A Story of the Income Tax” is the title of a creditable book issued by the 
First National Bank of Cleveland and its affiliated bank, the First Trust and 
Savings Bank. Aside from reproducing the Federal Revenue law in full, with 
subheads of subjects and side notes, the book contains a large number of tables 
setting forth the various features of the law and a comprehensive introduction, 
which is followed by an able review of “Business and Taxation in the Period 
of Reconstruction,” by Hon. Daniel C. Roper, Commissioner of Internal 
Revenue. Undoubtedly the most valuable feature of the book is contained in 
the 44 pages devoted to extensive statements of hypothetical cases and the 
explanatory letters which accompany them. It seems impossible for a case 
to arise among all the classes of taxpayers which cannot be matched with a 
counterpart from these assumed cases, and when the taxpayer finds his case 
he can rest assured that he is right in following it. 

The book is a credit to the two “Firsts” which produced it, and it is 
receiving its meed of praise from those who are receiving it. 


PRESIDENT OF METROPOLITAN TRUST COMPANY 
HONORED. 


In a recent letter from Roy S. Baker, Director of the Mint, George Van 
Tuyl, president of the Metropolitan Trust Company, New York, was awarded 
the annual Assay medal of the United States Assay Commission. Mr. Van Tuyl had 
previously been invited by Secretary Glass of the Treasury to be a member of the 
Annual Assay Commission, but because of the death of his father at about the 
same time he was unable to serve, 


NEW VICE-PRESIDENT OF ATLANTIC NATIONAL. 


C. F. Junod, recently elected a vice-president of the Atlantic National 
Bank of New York, is a native of Indiana and a graduate of Knox College 
at Galesburg, Ill. After leaving college in 1901 he became connected with the 
Northwestern Mutual Life Insurance Co., and after seven years in the Chicago 
office was appointed general agent for Nebraska, with headquarters at Omaha. 
He remained in this position till 1915, at which time he came to New York 
with Kountze Brothers, and was identified with them till he assumed his duties 
at the Atlantic National. 

Mr. Junod’s election is in line with the policy of the Atlantic National Bank 
in strengthening its personnel to meet the extra demands of its rapid growth. 
The latest statement of the bank shows deposits totalling over $19,000,000 and 
aggregate resources of more than $23,000,000. 





The Finale 


The war bills must be paid in full. 


During the Victory Liberty Loan, the 
National City Company, through local com- 
mittees, again gives to the Government the 
services of a large part of its bond distributing 
organization. 


In each of our 47 correspondent offices there 
will be maintained only a limited staff to serve 
the imperative needs of our customers. 


We urge the purchase of the world’s pre- 
mier security. 


**The country that helped win the war 
must finish its job.”’ 


The National City Company 


National City Bank Building New York 


Uptown Office: 514 Fifth Avenue, at 43rd Street 


PRINCIPAL CORRESPONDENT OFFICES 
Denver, CoLo. Newark, N. J. 
718 17th Street 790 Broad St. 


New Orveans, La. 
301 Baronne St. 


Omana, NEB. 
First Natl. Bank Bldg. 


Los ANGELES, CAL. 
607 So. Spring Street 


MILWAUKEE, Wis. 
First Nati. Bank Bidg. 


MINNEAPOLIS, MINN. RICHMOND. : Mowennat, Canepa 
McKnight Bidg. 14 Notre St. West 


Short Term Notes Acceptances 
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COMPARATIVE NEW YORK BANK. STATEMENT. 


The following table shows the loans and deposits of the associated banks, re- 
ported to the New York Clearing House for the week ending April 13, 1918, and 


April 12, 1919: 
Members of Federal 
Reserve Bank 


Bank of New York 

Bank of the Manhattan Co... 
Merchants National 

Mech. & Metals Nat 

Bank of America 


Nat. Butchers & Drovers.... 
American Exchange N 


National Bank of Commerce. 
Pacific B 

Chatham & Phenix Nat 
Hanover National 

Citizens National 


Metropolitan Bank 
Corn Exchange 
Importers & Traders 
National Park 

East River National 


Second National Bank 
First National 

Irving National 

N. Y. County Nat 
Continental 


Commercial Exchange....... 
Commonwealth Bank 
Lincoln National 


Garfield National 
— National Bank 


Liberty National............ 
Coal & Iron National 


Union Exchange Nat 
Nassau Nat. Bank Bklyn.... 


Bowery Bank 
N. Y. Produce Exch 
State Bank 


Average 
1918 


$43,970,000 
55,725,000 
25,290,000 
155,888,000 
31,853,000 


549,621,000 
73,883,000 
15,663,000 
2,869,000 
111,063,000 
364,949,000 
13,000,000 
83,110,00 
135,235,000 
38,271,000 


24,904,000 


17,417,000 
11,757,000 


11,675,000 


13,045,000 
13,638,000 


Discounts 


Average 
1919 


595,354,000 
88,200,000 
* 567,000 

3,544,000 

118,215,000 


394,487,000 
15,610,000 
104,943,000 
126,613,000 
40,172,000 


53,133,000 
127,453,000 
37,254,000 
200,904,000 
7,183,000 


19,610,000 
257,754,000 
117,021,000 

11,920,000 

7,412,000 


330,923,000 
21,734,000 
7,556,000 
8,228,000 
16,295,000 


13,262,000 

7,224,000 
50,614,000 
80,739,000 
19,110,000 


15,420,000 
15,621,000 


Loans and Loansand Legal Net 
Discounts 


Deposits 
Average 
1918 


$35,755,000 


32,655,000 


24,900,000 
111,926,000 
29,562,000 


156,102,000 
3,163,000 


16,150,000 
149,058,000 
101,366,000 

10,616,000 

5,160,000 


263,766,000 
19,956,000 
5,846,000 
7,006,000 
15,839,000 


10,961,000 
6,837,000 
49,462,000 


63,189,000 
11,393,000 


14,528,000 
11,038,000 


Legal Net 
Deposits 
Average 

1919 


$35,314,000 


12,265,000 
5,611,000 


287 048,000 
19,470,000 
6, 763,000 
8,022,000 
15,591,000 


12,227,000 

7,931,000 
45,387,000 
57,861,000 
12,244,000 


16,140,000 
11,765,000 





